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The Manual has been developed within a Project “Support to Strengthening Migration and Asylum Management in Serbia”, which is implemented by the International Organization for Migration in the Republic of Serbia. The Project was initiated as a response to the migration crisis in 2015 in the Western Balkans Region, which exposed the need for further reforms and establishment of a more efficient migration and asylum management system in the Republic of Serbia. The Project supports the efforts of all shareholders to adapt to the existing situation and to improve respect for migrants’ human rights and dignity within the existing legal and strategic frameworks for migrants. Therefore, the main idea behind this Manual is to present the existing legal, strategic and institutional framework in Serbia to all the stakeholders, particularly to field workers, with a special focus on relevant international standards, existing practice in Serbia and continuous efforts to connect the migrant services systems for the purpose of meeting their basic needs and exercising their fundamental rights and freedoms. The Manual is divided in two parts. 
Part I is general and contains introductory issues related to terms definitions in the field of migration, review of the most important rights for migrants within the human rights corpus, legal and strategic and institutional frameworks for migrants in the Republic of Serbia, and a review of particularly vulnerable groups of migrants. 
After indicating the basic international and national legal framework related to migrant protection, Part II of this Manual aims at presenting the existing practice in Serbia related to treatment of migrants, in order to explain what happens to them from the moment they enter the territory of the Republic of Serbia, during their stay in Serbia, to the moment they leave its territory (in a case they do not integrate here). The following Chapters address key issues from the moment of their entrance into the territory and their referral, potential detention, through the rights they enjoy during their stay on the territory of Serbia, and finally the search for sustainable/durable solutions. Each Chapter presents a relevant legal framework, practice in Serbia, identified service providers in the related area and standards that need to be met. Moreover, these chapters present new laws that should significantly improve the asylum system of the Republic of Serbia and the position of particularly vulnerable undocumented migrants, in the form of legal solutions within the new Law on Asylum and Temporary Protection[footnoteRef:1] and the new Law on Aliens,[footnoteRef:2] which were adopted in March 2018. These novelties are also part of Serbia’s efforts to adapt its system to the Common European Asylum System, on its path towards a full EU membership. [1:  “Official Gazette of the RS”, No. 24/18. The Law will enter into force on 3 June 2018.]  [2:  “Official Gazette of the RS”, No. 24/18. The Law will enter into force on 3 October 2018. ] 








[bookmark: _Toc505443815][bookmark: _Toc514242683]CHAPTER I: INTRODUCTORY REMARKS ABOUT MIGRATION
[bookmark: _Toc505443816][bookmark: _Toc514242684]1.1 DEFINITION AND FORMS OF MIGRATION
Migration is a global phenomenon which involves a change of place of residence caused by the movement of an individual or a group of individuals, which could be temporary or more permanent in nature (permanent residence). Migration encompasses any kind of movement of people, in which there is a change in the person's habitual residence and when imminent return thereto is not envisaged." Therefore, this term describes a physical movement from one area to another. It can be external or internal, depending on whether a person has crossed an internationally recognized border or not.  In other words, migration involves a change of place of residence or state of origin, which is temporary, and it may be more permanent according to its duration (permanent residence). 
Moreover, migration may be:
1. VOLUNTARY MIGRATION - when a change of place of residence or state of origin has been made voluntarily, for the purpose of employment, education, family reunification or for another reason. If such persons reside in a country for the purpose of the employment, they are called migrant workers.  A migrant worker is defined by the International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (ICRMW) as “a person who is to be engaged, is engaged or has been engaged in a remunerated activity in a State of which he or she is not a national.”[footnoteRef:3] [3:  International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (1990), Art. 2(1). ] 

An irregular migrant is a person who moves or has moved across an international border and is not authorized to enter or to stay in a State pursuant to the law of that State and to international agreements to which that State is a party.[footnoteRef:4] The definition covers inter alia those persons who have entered a transit or host country lawfully but have stayed for a longer period than authorized or subsequently taken up unauthorized employment (also called clandestine/undocumented migrant or migrant in an irregular situation). The term “irregular” is preferable to “illegal” because the latter carries a criminal connotation and is seen as denying migrants’ humanity."[footnoteRef:5] In the litterature, there is also a mention of the term "undocumented migrants". This includes, among others: a person (a) who has no legal documentation to enter a country but manages to enter clandestinely, (b) who enters or stays using fraudulent documentation, (c) who, after entering using legal documentation, has stayed beyond the time authorized or otherwise violated the terms of entry and remained without authorization."[footnoteRef:6]  [4:  IOM, Glossary on Migration, 3rd edition (2018).]  [5:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, p. 54.]  [6:  Ibid, p. 102. ] 

    
 Terms such as illegal, unauthorised, undocumented, non-compliant, prohibited and irregular are a few terms of commonly used by States in this context. 
The international community has, on several occasions, encouraged the use of the terms “undocumented” or “irregular” as an alternative to the term illegal. The United Nations General Assembly Resolution 3449 (Measures to Ensure the Human Rights and Dignity of All Migrant Workers (9 December 1975)) recognized that the term “illegal” should not be used to define migrants in an irregular situation. The term “irregular” is preferable to “illegal” because the latter carries a criminal connotation, is against migrants’ dignity and undermines the respect of the human rights of migrants. Migrants, as any human beings, can never be illegal; they can be in an irregular situation, but it is inaccurate to refer to a person as “illegal”. 
Concerning the term “alien”, and although it is often used in domestic legal settings, it tends to bear a negative connotation suggesting an artificial distance and sense of “otherness”. For this reason, other terms to label those who are not nationals of a given country should be preferred, such as “non-nationals” or “migrants”.[footnoteRef:7] [7:  IOM, Glossary on Migration, 3rd edition (2018).] 

2. FORCED MIGRATION - A migratory movement which, although the drivers can be diverse, involves force, compulsion, or coercion.[footnoteRef:8] [8:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, 39.] 

 A person who seeks safety from persecution or serious harm in a country other than his/her own and awaits a decision on the application for refugee status under relevant international and national instruments is called an asylum seeker.[footnoteRef:9] In other words, this is a person who seeks safety from persecution or serious harm in a country other than his or her own and awaits a decision on the application for refugee status or other forms of protection under relevant international and national law. In case of a negative decision, the person must leave the country and may be expelled, as may any non-national in an irregular or unlawful situation, unless permission to stay is provided on humanitarian or other related grounds.[footnoteRef:10]  [9:  Ibid, p. 12.]  [10:  Ibid. ] 

When a positive decision is made about the asylum application, authorities of the country may decide to grant one of the three forms of international protection:
1. If within an asylum procedure it is established that a person qualifies for an international protection, and falls within the definition of a refugee, this person will be granted a so called refuge, or a refugee protection, which is the most comprehensive form of protection. A person will be deemed a refugee if  “owing to a well-founded fear of persecution for reasons of race, religion, nationality, membership of a particular social group or political opinions, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country."[footnoteRef:11] Therefore, this person has left his/her country of origin owing to a well-founded fear of persecution based on one of the five abovementioned reasons, and his/her country is unable or unwilling to provide him/her with assistance and protection.  [11: Article A, paragraph 1, point 2. of the Convention relating to the Status of Refuges, and the Final Act of the United Nations Conference of Plenipotentiaries on the Status of Refugees and Stateless Persons, Official Journal of the FPRY - International treaties and other agreements, No. 7/60. ] 

 2. Under the asylum procedure, it may be established that a person does not qualify for a refugee protection, but rather for a subsidiary protection, which is granted when there were no grounds for persecution in the country of origin, but if this person returns to his/her country, he/she would be under the risk of losing life or of another form of ill-treatment. However, it is important to understand that both refugee protection and subsidiary protection are forms of an international protection. 
3. In case of a massive influx of persons from a country where their life, safety or freedom is threatened by generalised violence, external aggression, internal armed conflicts, massive violation of human rights or other circumstances that have seriously affected public order, when it is not possible to carry out an individual procedure for granting the right to asylum due to the massive influx, a temporary protection is provided.

[bookmark: _Toc505443817][bookmark: _Toc514242685]1.2. GLOBAL MIGRATION DATA
While some people move in search of better economic opportunities, others move to escape armed conflicts, poverty, persecution, terrorism, human rights violations and abuses, climate change and natural disaster.[footnoteRef:12] Many move, indeed, for a combination of these reasons, so that the main feature of contemporary migration is that it is mixed in nature.  Mixed migration is a "complex migratory population movements that include refugees, asylum-seekers, economic migrants and other migrants, as opposed to migratory population movements that consists entirely of one category of migrants". [footnoteRef:13] [12:  UN General Assembly, New York Declaration for Refugees and Migrants, Outcome document of the high-level plenary meeting of the General Assembly on addressing large movements of refugees and migrants, A/71/L.1, 13 September 2016, para.1, available at http://www.un.org/Docs/journal/asp/ws.asp?m=A/71/L.1. See also, Paris Agreement under the United Nations Framework Convention on Climate Change, 2015, preamble 
IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011.]  [13:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, p. 63. ] 

According to the 2015 UN Report of the Secretary General, there were 244 million international migrants in the world in 2015, out of which nearly 58% lived in the developed regions, while the developing regions hosted 42% of them.[footnoteRef:14] The same number is consirmed in an IOM general Report for 2018, where is underlined that this number is almost 100 million more than in 1990, and over three times the estimated number in 1970.[footnoteRef:15] Most of international migrants (72%) are of working age (20- 64 years).[footnoteRef:16] [14:  United Nations, Department of Economic and Social Division, Population Division, International Migration Report 2015, ST/ESA/SER.A/384, September 2016, p. 1.]  [15:  IOM, World Migration Report 2018, 2017, p. 15.]  [16:  Ibid, p. 17. ] 

Between 1990 and 2015, the number of migrants worldwide rose by 91 million, or by as many as 60%. While between 1990 and 2000 the number of migrants increased by 2 million annually, between 2010 and 2015 the number increased to 4.4 million people,[footnoteRef:17] which indicates a constant significantly growing trend in the number of migrants globally. Almost 2/3 of migrants are in Europe (76 million) and Asia (75 million), followed by Northern America (54 million), Africa (21 million), Latin America and the Caribbean (9 million), and Oceania (8 million).[footnoteRef:18] Between 1990 and 2015, Asia, Europe and Northern America recorded the largest gains in the number of migrants, about 1 million per year.[footnoteRef:19] The statistics indicate that in 2015, 51% of all international migrants in the world were living in ten countries, most of who lived in: the USA (47 million),[footnoteRef:20] Germany and Russia (12 million each), Saudi Arabia (10 million), the United Kingdom (nearly 9 million) and the United Arab Emirates (8 million).[footnoteRef:21] On the other hand, five countries from which most of the migrants originated in 2015 were China, Syria, Romania, Poland and India.  [17:  United Nations, Department of Economic and Social Division, Population Division, International Migration Report 2015, ST/ESA/SER.A/384, September 2016, p. 1.]  [18:  IOM, World Migration Report 2018, 2017, p. 18.]  [19:  United Nations, Department of Economic and Social Division, Population Division, International Migration Report 2015, ST/ESA/SER.A/384, September 2016, p. 2. ]  [20:  The United States of America has been the main country of destination for international migrants since 1970.  See IOM, World Migration Report 2018, 2017, p. 18.]  [21:  United Nations, Department of Economic and Social Division, Population Division, International Migration Report 2015, ST/ESA/SER.A/384, September 2016, p. 5. ] 

Over the past few years, there has been the mass inflows of asylum seekers and refugees, and G20 countries received more than 3.5 million formal asylum applications in 2015 and 2016, the highest numbers since World War II.[footnoteRef:22] Moreover, after the agreement with the EU in March 2016, Turkey has provided temporary protection to another 3 million Syrians, while Lebanon and Jordan have hosted more than 1.5 million Syrians. Germany also registered more than 1.2 million asylum applications in 2015 and 2016.[footnoteRef:23]  [22:  OECD, G20 Global global displacement and migration trends report 2017, 2017, p. 5. ]  [23:  United Nations, Department of Economic and Social Division, Population Division, International Migration Report 2015, ST/ESA/SER.A/384, September 2016, p. 5.] 

According to the UNHCR data, there are currently 22.5 million refugees in the world, and in the year of 2016 alone, over 2 million asylum applications were lodged globally.[footnoteRef:24] G20 Members host 6 million of refugees (27%), a significant increased as compared to 2010, when there were ‘only’ 2.4 million refugees, and as many as 88% of the asylum applications have been lodged in these countries (which is 4 times more then between 2005 - 2010).[footnoteRef:25] Most of this increase is driven by the Syrian conflict and main route through Turkey towards EU countries.  [24:  UNHCR Global Trends, Forced Displacement in 2016, available at http://www.unhcr.org/globaltrends2016/]  [25:  United Nations, Department of Economic and Social Division, Population Division, International Migration Report 2015, ST/ESA/SER.A/384, September 2016, p. 13. ] 


[bookmark: _Toc505443818][bookmark: _Toc514242686]1.3. MIGRATORY ROUTE: COUNTRY OF ORIGIN, COUNTRY OF TRANSIT AND RECEIVING COUNTRY 

There are three situations that can be distinguished within migration: life in a country of origin and reasons for leaving it, transiting and staying in third countries, and entering and staying in a receiving country. The country of origin is a "country that is a source of migratory flows (regular or irregular).[footnoteRef:26] [26:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, p. 22. ] 

When migrants reach a desired or desirable destination, which are usually developed EU Member States, they are in a country of destination, or in a " country that is a destination for migratory flows."[footnoteRef:27] When they reach them, the authorities need to make protection need assessment, on individual basis, before denying them access to the territory. However, there are numerous proofs of push-back factors and violations of human rights, for which the journey to the desired destination may last for days, or even years. Many migrants won’t have an opportunity to finish their journey due to some fatal events or numerous unpredictable circumstances during the journey, for which they remain ‘trapped’ in another country. Their route, means of transport, even the desired destination may be changed through various stages of the journey, which is why their need for the protection of their human rights may change during the journey. It is particularly important that each migrant’s right to equal protection under international human rights law is recognised, and that the rights recognised for those who require international protection are respected.  [27:  Ibid,] 

Country of transit is a "country through which migratory flows (regular or irregular) move.[footnoteRef:28] Many migrants do not have a clear destination when they start their journey. Therefore, countries of transit rarely remain just that, but rather become host (receiving) countries, or the countries in which these persons apply for asylum.  [28:  Ibid.] 

Contemporary migration needs to be viewed as a whole, not separately through its stages. Therefore, all the countries through which a migrant transits need to cooperate and coordinate their activities, and they need to focus on a concrete situation of each individual, whose decisions and activities drive the migration. This is particularly important due to the “externalisation” of EU borders, which may have serious consequences for migrants and refugees. A large number of them is thus blocked on their journey, and they remain ‘trapped’ in a country of transit, which is why they are in a particularly vulnerable situation, without a recognised legal status and protection, which means that they do not have access to fulfil their basic needs, and thus they are exposed to the risk of exploitation, abuse and violence.[footnoteRef:29] The situation described above refers to the countries that do not have sufficient capacities and efficient asylum systems in line with relevant international standards, which is why they are not considered desired destinations.  [29: Amnesty International wrote about this category of persons in 2006 as a group of people who are invisible, although particularly vulnerable. See ‘Living in the Shadows: A Primer on the Human Rights of Migrants,’ Amnesty International, 2006, p. 27. ] 


[bookmark: _Toc505443819][bookmark: _Toc514242687]1.4. NECESSITY OF MIGRANT PROTECTION

In 2015, with the adoption of the 2030 Agenda for Sustainable Development, states explicitly recognised the positive effects of migrants on growth and sustainable development.[footnoteRef:30] in September 2016 the international community met in New York in order to adopt a Declaration on Refugees and Migrants and expressed a political will of world leaders to preserve lives, protect rights and share responsibilities at the global level. The states, among other things, took on a commitment to protect the human rights of all refugees and migrants, regardless of status.  [30:  General Assembly Resolution on Transforming our world: the 2030 Agenda for Sustainable Development, 70/1. A/RES/71/1, 21 October 2015. ] 

The states also took on a commitment to take the following steps: - ensure that all refugee and migrant children are receiving education within a few months of arrival; prevent and respond to sexual and gender-based violence; support those countries rescuing, receiving and hosting large numbers of refugees and migrants; work towards ending the practice of detaining children for the purposes of determining their migration status; strongly condemn xenophobia against refugees and migrants and support a global campaign to counter it; strengthen the positive contributions made by migrants to economic and social development in their host countries; improve the delivery of humanitarian and development assistance to those countries most affected; implement a comprehensive refugee response, based on a new framework that sets out the responsibility of Member States, civil society partners and the UN system, whenever there is a large movement of refugees; find new homes for all refugees needing resettlement, and expand the opportunities for refugees to relocate to other countries through labour mobility or education schemes; strengthen the global governance of migration by bringing the International Organization for Migration into the UN system.

[bookmark: _Toc505443820][bookmark: _Toc514242688]1.5. PROTECTION PRINCIPLES
Human rights are in their nature universal, inalienable, indivisible and interdependent. Each country is obliged to take all available measures to align its legislation and practice with international obligations they took. These obligations refer to respect for and protection of human rights. While the obligation to respect human rights involves adoption of national legislation, it also refers to states’ not missing opportunities to take steps to prevent infringements of human rights, but only when it is aware or could be aware that such infringements occurred. 
[bookmark: _Toc505443821][bookmark: _Toc514242689]1.5.1. Do no harm
The whole contemporary concept of protection of migrants is based on the idea to prevent and minimize, as much as possible, any unintended negative effects of intervention which can increase someone's vulnerability to both, physical and psychological risks.[footnoteRef:31] It pressuposes prioritising safety and dignity and avoiding doing harm to a person. This principle involves organisation of services and providing assistance in a manner that ensures physical and mental integrity of the person and avoidance of negative effects. This approach requires that the assistance is provided in line with the migrants’ culture and tradition and that this does not put them at risk of external attacks and threats. [31:  Global Protection Cluster, Protection Mainstreaming, available at http://www.globalprotectioncluster.org/en/areas-of-responsibility/protection-mainstreaming.html] 

[bookmark: _Toc514242690][bookmark: _Toc505443822]1.5.2. Prioritizing migrants’ rights, safety and dignity
States should adopt national migration policies that ensure safety, dignity and enjoyment of human rights of migrants. Risks to safety and dignity of an individual need to be assessed from the moment this person comes within the territory the State exercise jurisdiction or effective control, including where they exercise authority or control extraterritorially. This can be achieved only through an adequate training of border police officers or other relevant State agents  that establish the first contact with migrants and refugees. If a person’s life and integrity is at risk in the country of origin, he/she needs to have an ensured access to the asylum procedure. Furthermore, with respect to the right to life and health all persons need to have access to healthcare and respective services to them. Moreover, all human rights of a person must be respected, protected and fulfilled, from the moment of a person’s reception to the territory of a state, through his/her stay in accommodation capacities, contact with the police and other officers, throughout the person’s potential (and exceptional) detention, and during his/her integration, voluntary return or removal from the territory of the state concerned. 
[bookmark: _Toc514242691]1.5.3. Meaningful access to assistance and services
This principle means that the State must arrange for migrant's access to essential assistance and services. This should be done in line with their rights and needs,.This requires that services are organised and assistance provided in safe and accessible environment, and that migrants are informed about them. Therefore, providing assistance to migrants has to be in line with their rights and needs. Special attention should be given to individuals and groups who may be particularly vulnerable or have difficulty in accessing assistance and different services. Therefore, an adequate access is based on the principle of equality and non-discrimination, and therefore, the services also need to be accessible to persons with disabilities, elderly people, and to the groups that are usually discriminated in a society. Particular attention needs to be paid to pregnant women and mothers with young children, which includes privacy for them when breastfeeding and taking care of a child. 
[bookmark: _Toc514242692]1.5.4. The principle of equality and non-discrimination
A basic principle that applies to all persons under a jurisdiction of one state is the principle of equality before law and prohibition of discrimination on any grounds, and/or personal features, in particular on the grounds of race, colour, sex, language, religion, political or another opinion, national or social origin, property and birth. As the 1948 Universal Declaration of Human Rights emphasizes, all human beings are born free and equal in dignity and rights. This also includes the fight against racism and xenophobia, or racial discrimination, and against intolerance towards refugees and migrants, hate speech and hate crime, and against stereotypes and prejudice resulting in discrimination. 
[bookmark: _Toc505443826][bookmark: _Toc514242693]1.5.5. Participation of migrants
Good communication with migrants and their empowerment may be achieved through their greater participation in policies and decisions directly affecting them, and in the fight for their own rights. Most of the migrants do not have many possibilities to be informed about the policies which relate to them and directly affect their lives, and thus they are not able to affect such policies. Just like it is in the child’s best interest that his/her voice is heard whenever it is necessary and possible, all the adult migrants should have the possibility to express their opinions on certain issues. This goal could be attained by guaranteeing their freedom of association, establishing the system of petitions and appeals, strengthening civil society organisations dealing with protection of migrants and providing legal assistance, opening consultative processes facilitated by local authorities when possible, and alike. In any case, States need to assist migrants in claiming their rights, especially the right to shelter, food, water and sanitation, health and education.

[bookmark: _Toc505443827][bookmark: _Toc514242694]1.5.6. The right to health
Circumstances in which migrants travel and live pose great risks to their physical and mental health and well-being. Restrictive migration policies may frequently result in an unequal access to healthcare services, and in marginalisation and abuse of migrants. Health is the greatest value for migrants and therefore their empowerment and development of their potentials depend on ensuring the principle of equal access to healthcare services and reduction of treatment costs. It needs to be ensured that migrants' health needs are adequately met, particularly those of vulnerable groups of migrants who need such healthcare, and for the purposes of ensuring public health. 
[bookmark: _Toc505443828][bookmark: _Toc514242695]1.5.7. Accountability for human rights violations
This last principle primarily refers to the accountability of a State for failing to abide international obligations, including some of  the abovementioned principles, and implies establishment of appropriate mechanisms through which affected migrants can complain and seek remedy. The State must be held liable for any infrigements of an individual's rights done by State agents (e.g. police, border guards, judiciary). It is important to underline that there is accountability for both commission and omission to provide protection to a person. For example, a State can be held liable if a State agent has directly inflicted violence on a migrant but the State can also be held liable for failing to take steps to ensure that migrant children have access to education and are not discriminated in shools. 
States need to first of all ensure that their legal and policy framework is in line with international obligations. For example, States are obliged to criminalize the acts of human trafficking and smuggling in their laws, to effectively investigate these crimes, and ensure that the perpatrators are tried in court. Moreover, States have an obligation to protect persons subjected to human trafficking and smuggling. 
Potential violation of migrants’ right should be dealth with, first of all, within the domestic framework (e.g. domestic courst, independent bodies, etc). When all national legal remedies have been exhausted, an individual can complain to the European Court on Human Rights or the UN-treaty-bodies (e.g. the Human Rights Committee). 






[bookmark: _Toc505443829][bookmark: _Toc514242696]CHAPTER II: INTERNATIONAL FRAMEWORK FOR THE PROTECTION OF MIGRANTS
[bookmark: _Toc505443830][bookmark: _Toc514242697]2.1. INTERNATIONAL MIGRANT PROTECTION INSTRUMENTS
At the international level, the foundations for the protection of migrants are conventions adopted at the United Nations level, and regional conventions, adopted within the Council of Europe and the European Union.
[bookmark: _Toc505443831][bookmark: _Toc514242698]2.1.1. United Nations Instruments
The United Nations is the most important universal international organisation that has 193 Member States today. Ensuring human rights is one of primary goals of this organisation that achieves it mostly through its organs, the UN General Assembly and UN Human Rights Council, and the UN Economic and Social Council. However, according to importance, two groups of instruments stand out: the ones referring to refugee law and the ones guaranteeing human rights and freedoms. The former includes the 1951 Convention relating to the Status of Refugees and the accompanying 1967 Protocol Relating to the Status of Refugees, while the latter includes the Universal Declaration of Human Rights as a source of customary international law and nine international treaties or conventions in the field of human rights, adopted within this organisation. 
2.1.1.1. Refugee Law
The 1951 Convention relating to the Status of Refugees is the basis of refugee protection and for the first time at the international level, it has introduced a definition of the refugee. Therefore, the Convention lays down that a refugee is a person who “owing to well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside the country of his nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection of that country; or who,  not having a nationality and being outside the country of his former habitual residence as a result of such events, is unable or, owing to such fear, is unwilling to return to it.”
There are several elements stemming from this definition which need to be cumulatively fulfilled in each concrete case if a person is to be considered a refugee. These elements are the following:
1. the element of ‘abroad’ - outside the country of nationality, or habitual residence in case of statelessness (stateless person)
2. there must be a real threat in this country, with regard to which the person has subjective fear and there are objective circumstances
3. a person was subjected to persecution or there is a serious threat to his life and integrity.
4. a person is persecuted by the state authorities or by private entities, but the state deprives him/her of assistance and protection
5. a person belongs to one of the five groups referred to in the Convention: race, religion, nationality, social group or political opinion
When the person meets the abovementioned criteria, a special legal regime will be applied and he/she will enjoy international protection that is granted to refugees. The person who fulfils all the conditions for acquiring the refugee status is considered a refugee regardless of whether this status has been granted to him/her in a procedure before the authorities of the country in which he/she is staying, but it is necessary that this country identifies him/her, which it will do within an asylum procedure that it regulates itself. A refugee is obliged to conform to the laws and regulations of the country that granted him/her the refugee status, and to the measures aimed at maintaining public peace and order. Refugees enjoy a series of rights guaranteed by the Convention, such as non-discrimination, freedom of confession (religion), acquisition of property, right to free access to courts, right to housing, right to access education, and employment and social insurance rights. 
It is important to mention that the Convention was adopted with an aim of tackling refugee crisis that occurred as a consequence the World War II, which is why it was limited in time and space: it referred only to European refugees who became refugees as a result of events occurring before 1 January 1951. This limitation has been lifted for those countries that have ratified the 1967 Protocol. 
[bookmark: _Toc514242699]2.1.1.2. Human Rights
The United Nations is the most important universal organisation that besides maintaining peace and security, deals with the protection of human rights. The organisation today has 193 Member States that are active both within the UN bodies, and by acceding to international treaties in the field of human rights protection. 
Nine Conventions pertaining to human rights have been adopted within the UN: 
International Covenant on Civil and Political Rights[footnoteRef:32](1966) contains a list of civil and political rights guaranteed to all individuals who are subject to the jurisdiction of a State Party. The Covenant guarantees many rights and freedoms, some of which are: the right to life; prohibition of torture or cruel, inhuman or degrading treatment or punishment; prohibition of slavery and forced or labour; right to liberty and security of person; the right of persons deprived of their liberty to be treated with humanity; right to liberty of movement; procedural guarantees in case of expulsion of aliens; the right to fair trial; and the right to protection of privacy, family, housing and communication. All the aforementioned rights belong to to both nationals and aliens.[footnoteRef:33]  [32: "Official Journal of the SFRY - International treaties", No. 7/71  ]  [33: The Human Rights Committee, a body monitoring the implementation of obligations under this Covenant, says in its General Comment no. 15 (The position of aliens under the Covenant, U.N. Doc. HRI/
GEN/1/Rev.1, 11 April 1986, par. 1, and confirmed this in Comment No. 31 (General comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, 26 May 2004, par. 10 that the enjoyment of Covenant rights is not limited to citizens of States Parties but must also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers, refugees, migrant workers and other persons.] 

International Covenant on Economic, Social and Cultural Rights[footnoteRef:34] (1966) lays down rights relevant for an economic stability and safety of each individual. This Covenant also guarantees the rights to all the persons subject to the jurisdiction of a state, including non -nationals. In relation to asylum seekers these rights include, inter alia: the right to work, right to the enjoyment of just and favourable conditions of work; right to social security; right to an adequate standard of living; right to health; and right to education.[footnoteRef:35] [34: "Official Journal SFRY - International treaties," No. 9/91 ]  [35: The Committee on Economic, Social and Cultural Rights, a body monitoring implementation of the obligations by the State Parties to this international instrument, emphasises that the ground of nationality should not bar access to Covenant rights and that these rights apply to everyone including refugees, asylum-seekers, and migrant workers.General comment No. 20, Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), E/C.12/GC/20, 2 July 2009, par. 30.] 

Two specialised Conventions relating to non-discrimination: the International Convention on the Elimination of All Forms of Racial Discrimination[footnoteRef:36] (1965) and the Convention on the Elimination of all Forms of Discrimination against Women[footnoteRef:37] (1979) prohibit discrimination based on race and/or sex, in all fields of social life. All persons effectively enjoy the rights guaranteed by these Conventions, which requires that legislation does not have a discriminatory effect and that they are not based on immigration status of a person, [footnoteRef:38]and that they apply to non-citizens as well, including refugees, asylum seekers, migrant workers.[footnoteRef:39] However, it is important to underline that the non-discrimination clause is enshrined in all the core UN human rights conventions.  [36: "Official Journal of the SFRY - International treaties", No. 31/67]  [37: "Official Journal of the SFRY - International treaties," No. 11/81]  [38:  General Recommendation No. 30, Discrimination against Non-Citizens, 1 October 2004, par. 6-7, 9.]  [39:  General recommendation No. 28 on the core obligations of States parties under article 2 of the Convention on the Elimination of All Forms of Discrimination against Women, CEDAW/C/GC/28, 16 December 2010, par. 12.] 

The Convention against Torture[footnoteRef:40] (1984) protects persons against ill-treatment: torture, inhumane treatment and punishment and degrading treatment and punishment. This Convention provides for a series of legislative, administrative, legal and other measures relating to prevention, conducting investigation, punishing ill-treatment, and the right to compensation applied to victims of torture. The importance of the Convention is in the fact that in its Article 3 it introduces the non-refoulement principle or the prohibition of expulsion of a person to another State where there are substantial grounds for believing that he/she would be subjected to torture. This is important because it does not only apply to individuals falling within the refugee definition in the 1951 Convention but applies to all persons.  [40: Official Journal SFRY - International treaties, No. 9/91] 

The International Convention for the Protection of All Persons from Enforced Disappearance[footnoteRef:41] (2006) provides that no one may be subjected to enforced disappearance and it does not recognise any exceptions to this prohibition, including a state of war or a threat of war, internal political instability or any other public emergency. This UN instrument also introduces a provision on the non-refoulement principle.  [41: “Official Gazette of the RS” No. 42/09.] 

The Convention on the Rights of the Child[footnoteRef:42] (1989) lays down a list of human rights applied to persons under the age of 18. This Convention obliges States Parties to respect and ensure the rights to each child within their jurisdiction without discrimination of any kind. States Parties are obliged to ensure the child such protection and care as is necessary for his or her well-being. It provides for the principle of the best interest of the child that always needs to be applied.   [42: "Official Journal SFRY - International treaties," No. 15/90 and Official Journal SRY - International treaties, No. 4/96 and 2/97   ] 

The Convention on the Rights of Persons with Disabilities[footnoteRef:43] (2006) is aimed at promoting, protecting and ensuring the full and equal enjoyment of human rights and fundamental freedoms by persons with disabilities. The Convention applies to all the persons under a state’s jurisdiction, and not only to its citizens and it is based on the principle of respect for their dignity, full inclusion in the community, respect for differences and accessibility.  [43: “Official Gazette of the RS” - International Treaties, No. 42/09.] 

International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (1990) guarantees the right of migrant workers and members of their families not to be subject to discrimination with regard to exercising their economic and social rights, and they are protected against forced labour as well.
All of these conventions have a body, monitoring their implementation.  Committees, composed of experts who act in their personal capacities and monitor, in various ways, whether the State Parties comply with their obligations laid down in the Convention. General comments and recommendations are important becauseCommittees interpret certain provisions, and thus the scale and scope of obligations of States Parties in a particular field. Many of them have been focused on migrants. 
All the abovementioned Conventions have been ratified by the Republic of Serbia and therefore, they are an integral part of the internal legal order, except for the Convention on the Protection of the Rights of All Migrants Workers and Members of their Families that has not been acceded by the Republic of Serbia yet. 

[bookmark: _Toc505443832][bookmark: _Toc514242700]2.1.2. Council of Europe Instruments

The Council of Europe is a regional European organisation that has 47 Member States and it strives to protect and promote freedoms and other democratic values that all together comprise the European heritage. The most important instrument adopted by this organisation is the European Convention on Human Rights (1950) protecting civil and political rights.[footnoteRef:44] The Convention lays down rights that are guaranteed to everyone within the jurisdiction of a Contracting Party, without any form of discrimination, including the right to life, prohibition of torture, prohibition of slavery and forced labour, right to liberty and security, right to respect for private and family life and the right to an effective remedy. The only rights that are exclusively dependant on the nationality are political rights. The European Convention on Human Rights is accompanied by Protocols that expand the scope of rights and freedoms guaranteed by this international instrument, and some of the rights apply exclusively to non-nationals: Prohibition of collective expulsion of aliens[footnoteRef:45] and Procedural safeguards relating to expulsion of aliens.[footnoteRef:46] The Convention also provides for the establishment of the European Court of Human Rights that ensures the observance of the engagements undertaken by  the Contracting Parties and that establishes standards in its practice, which are expanded in line with contemporary needs of the society.  [44: “Official Gazette of the SMN” - International Treaties, No. 9/2003, 5/2005, 7/2005-corrigendum, and “Official Gazette of the RS” - International Treaties, No. 12/2010.]  [45: Article 4 of the Protocol No. 4 to the Convention. ]  [46: Article 1 of the Protocol No. 7 to the Convention.] 

The European Social Charter (adopted in 1961 and revised in 1996) provides for a large number of rights that are enjoyed without discrimination and pertain to, among other things, the right to housing, health, access to education, employment, legal and social protection.[footnoteRef:47] The Charter obliges states to ensure the treatment as favourable as possible possible of refugees and stateless persons lawfully in the State, and in any case not less favourable than under the obligations accepted by the Contracting Party under the 1951 Refugee Convention and other human rights instruments which applies to those staying in the country irregularly.[footnoteRef:48]  However, while some rights apply to all the persons under the jurisdiction of the state concerned, some rights apply only to migrant workers who are nationals of another Party to the Charter.  [47: “Official Gazette of the RS” - International Treaties, No. 42/09.]  [48:  Appendix to the Social Charter, Scope of the Social Charter in terms of persons protected, para 2.
] 

The European Convention for the Prevention of Torture (1987) establishes the European Committee for the Prevention of Torture for the purpose of examining the treatment of persons deprived of their liberty. This surveillance is conducted through the visits to any place within a jurisdiction of the state concerned where persons are deprived of their liberty. The European Committee communicates with the states and requires them to enhance the standards of treatment of persons deprived of their liberty, including refugees and migrants that are staying in reception centres.

[bookmark: _Toc505443833][bookmark: _Toc514242701]2.1.3. European Union Instruments

The European Union is an international organisation which is supranational in its nature, and has 28 Member States. The major human rights document is the Charter of Fundamental Rights of the European Union. In the field of asylum and migration, secondary legislation is very important, i.e. directives adopted on these issues, which establish a Common European Asylum System. The states expressed their dedication to this goal as far back as in 1999 so that the EU could tackle the challenges at the European level. The first phase of establishing common norms was focused on establishing a stronger control of external borders due to the abolishment of internal borders with the 1985 Schengen Agreement, so that asylum and fight against crime were put at the same level of priority. 
Firstly, in 1990 the Dublin Convention was adopted for the purpose of determining the State responsible for examining applications for asylum. Consequently, when this Convention entered into force in 1996, asylum seekers had only one chance to apply for asylum in the whole territory of the EU. Usually the responsible Member State will be the state through which the asylum seeker first entered the EU. This rule brought Greece, Italy and Malta under the largest pressure, and there was an assumption that all the states should apply similar standards with regard to the definition of refugees, asylum procedure and reception standards. Later on, between 2000 and 2003, several relevant directives were adopted and the Dublin Regulation which replaced the Dublin Convention, and the EURODAC system, a fingerprint database for identifying persons was established. The first phase of the Common European Asylum System finished in 2006. However, even then it was clear that the system would need to be reformed and improved, which was additionally necessary due to the increased migration flows in the European Union. The main criticism of this first phase was directed on limited secondary movement of asylum seekers between Member States, and wide discretionary powers conferred on the Member States. Therefore, instead of establishing common minimum rules, double standards applied and there was a lack of the States’ common practice. 
The Treaty of Lisbon (2009) provides for the basis for establishing common, uniform standards for the following issues: 1) status of third-country nationals; 2) subsidiary protection status; 3) temporary protection; 4) common asylum procedures; 5) criteria and mechanisms for determining the state responsible for examining an application for asylum; 6) partnership and co-operation with third countries for the purpose of managing inflows of asylum seekers.[footnoteRef:49] [49: See Article 78 (2) of the Treaty of Lisbon. ] 

The Charter of Fundamental Rights of the European Union guaranteeing the right to asylum, is incorporated in this Treaty, having in mind the rules laid down in the Convention relating to the Status of Refugees, and in accordance with the Treaty Establishing the European Community.[footnoteRef:50] Moreover, the Charter guarantees that no one may be removed from the territory of a Member State if in the state to which he/she is to be expelled there is a serious risk that he/she would be subjected to the death penalty, torture or other inhuman or degrading treatment or punishment.[footnoteRef:51] [50:  Article 18 of the Charter of Fundamental Rights of the European Union.]  [51: Article 19 (2) of the Charter of Fundamental Rights of the European Union.] 

Common asylum procedure and new rules about a uniform status were adopted between 2011 and 2013, and came into force in the second half of 2015. This was achieved through the following amended Directives:
- Directive for the qualifications for international status[footnoteRef:52]-which lays down standards for the qualification of third-country nationals or stateless persons as refugees or for persons eligible for subsidiary protection  [52:  Recast Qualification Directive 2011/95/EU adopted in 2011. ] 

- Reception Conditions Directive[footnoteRef:53]-which lays down standards for the reception of asylum seekers [53:  Recast Reception Conditions Directive 2013/33/EU. ] 

-Asylum Procedure Directive[footnoteRef:54]-which lays down standards for granting and withdrawing international protection [54:  Recast Asylum Procedure Directive 2013/32/EU.] 

- Dublin Regulation[footnoteRef:55] - which lays down the criteria and mechanisms for determining the state responsible for examining an asylum application [55:  Recast Dublin Regulation No. 604/2013] 

- EURODAC Regulation[footnoteRef:56]- which regulates the system of fingerprinting of asylum seekers [56:  Recast Eurodac Regulation No. 603/2013] 

The only Directive from the first phase which is still valid is the Temporary Protection Directive[footnoteRef:57] laying down standards of granting temporary protection in EU Member States. [57: Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a mass influx of displaced, persons and on measures promoting a balance of efforts between Member States in receiving such persons. ] 

It is also important to mention the Return Directive[footnoteRef:58] which prescribes common standards and procedures in EU member States for returning illegaly staying third-country nationals, namely those who do not or who no longer fulfil the conditions for entry, stay or residence in a Member State. In addittion, the Directive on preventing and combating human trafficking,[footnoteRef:59] adopts an integrated, holistic and human rights approach to the fight against human trafficking, giving particular attention, assistance and support to unaccompanied child victims of human trafficking.  [58:  Directive 2008/115/EC on common standards and procedures in Member States for returning illegally staying third-country nationals.]  [59:  Directive 2011/36/EU on preventing and combating trafficking in human beings and protecting its victims. ] 

The goal of these instruments is to establish common rules and stronger cooperation between the states in order to ensure equal treatment for asylum seekers, within a transparent and fair system, irrespective of the place in which a person applies for asylum. It is possible to ensure thus a minimum and equal level of respect for asylum seekers’ human rights, and improvement of procedural guarantees for their accession to effective remedies. However, EU Member States are still facing numerous problems and challenges. For instance, the new legal framework does not address a key issue of access to territory. Moreover, there is a gap between external and internal component of the Common European Asylum System, because the former is still in its inception phase, and it includes the issues of solidarity between the Member States, cooperation, resettlement programmes. There is also the issue of an increased number of asylum seekers, refugees and migrants, increasingly unequal reallocation of asylum seekers among Member States, the issue of ensuring a certain access to protection in the EU, and alike. 

[bookmark: _Toc505443834][bookmark: _Toc514242702]2.2. FUNDAMENTAL RIGHTS

The abovementioned Conventions result in the fact that in most cases the rights guaranteed by these instruments are granted to all persons under the jurisdiction of a state. In view of a particularly vulnerable position of migrants, it is important to emphasise the fundamental rights which are guaranteed to them in each situation, even if they have illegally entered, or if they illegally reside in the territory of a state. 

[bookmark: _Toc505443835][bookmark: _Toc514242703]2.2.1. The Principle of Equality and Non-Discrimination

One of the fundamental rights each person is entitled to, without distinction of any kind, is the right to equal treatment before the law and prohibition of discrimination.[footnoteRef:60] The principle of equality refers to equal treatment of all persons under the jurisdiction of the state, which is one of major protective principles related to migrants. Discrimination is any distinction, exclusion, restriction or preference based on protected characteristics, which has the purpose or effect of nullyfying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field of public life. [footnoteRef:61]  [60:  Article 1 and Article 2 of the Universal Declaration laying down that all human beings are born free and equal in rights. See alsoArticle 2(1) and Article 26 Of the International Covenant on Civil and Political Rights; Article 2(2) Of the International Covenant on Economic, Social and Cultural Rights.  ]  [61: This definition stems from Article 1(1) of the International Convention on the Elimination of All Forms of Racial Discrimination, and Article 1 of the Convention on the Elimination of All Forms of Discrimination against Women.] 

There are two main forms of discrimination: direct and indirect. Direct discrimination means that person is treated less favourably because of certain attributes of who they are. For example, migrants are directly discriminated if the owner of the restaurant does not allow them entrance to the restaurant. Indirect discrimination occurs when apparently neutral practice, policies or procedures have the disproportionate effect of disadvantaging persons who share certain personal characteristics. For example, requiring birth certificates for school enrolment may disproportionately affect migrant workers in an irregular situation. 
The Human Rights Committee particularly emphasises that the civil rights are not limited to citizens of one state but must also be available to all individuals, regardless of nationality or statelessness, such as asylum seekers, refugees and other persons.[footnoteRef:62] The exception is only with political rights[footnoteRef:63] and the rights applying only to non-nationals.[footnoteRef:64] However, the Committee has noticed within its practice that a large number of countries deny non-nationals some rights, which is the practice that cannot be justified under the Covenant. The Committee underlines that the Covenant does not recognise the right of non-nationals to enter and reside in the territory of a State Party. However, in certain circumstances a non-national may enjoy the protection of the Covenant even in relation to entry or residence, when considerations of discrimination arise.[footnoteRef:65] In addition, it is important to mention that even though there is not the right to enter, States have obligations under international human rights law towards migrants within their jurisdiction or an effective control. In certain situations, it will also be necessary for the State to allow an individual onto the territory of the State to assess the individual’s situation and if there are any reasons for why an individual cannot be sent back to the country of origin or transit.   [62:  General comment No. 15, The position of aliens under the Covenant, U.N. Doc. HRI/GEN/1/Rev.1, 11 April 1986, par. 1-2; General comment No. 31, The Nature of the General Legal Obligation Imposed on States Parties to the Covenant, CCPR/C/21/Rev.1/Add.13, 26 May 2004, par. 10.]  [63:  Article 25 of the International Covenant on Civil and Political Rights. ]  [64:  Article 13 International Covenant on Civil and Political Rights.]  [65:  General comment No. 15, par. 5. ] 

The Committee on Economic, Social and Cultural Rights also emphasises that the states are obliged to respect the social rights of migrants, such as the right to health by refraining from denying or limiting access to preventive, curative and palliative health services, particularly for asylum seekers, and other persons such as undocumented migrants.[footnoteRef:66]Also, the Committee particularly highlights that although the right to water applies to everyone, special attention should be paid to those groups who have traditionally faced difficulties in exercising this right, which particularly refers to refugees and asylum-seekers.[footnoteRef:67]Furthermore, the Committee requires states to provide refugees and asylum seekers with social protection and and underlines that if aliens have contributed to a social security scheme, they should be able to benefit from that contribution.[footnoteRef:68]Finally, the Committee points out that the ground of nationality should not bar access to Covenant rights, and that all children (including refugees, asylum-seekers and undocumented migrants) must have access to education and adequate food and affordable health care.[footnoteRef:69]  [66:  General comment No. 14, The Right to the Highest Attainable Standard of Health (Art. 12),  E/C.12/2000/4, 11 August 2000, par. 34. ]  [67:  General comment No. 15, The Right to Water (Arts. 11 and 12 of the Covenant), E/C.12/2002/11, 20 January 2003, par. 16. ]  [68:  General comment No. 19, The right to social security (Art. 9 of the Covenant), E/C.12/GC/19, 4 February 2008, par. 31, 36. ]  [69:  General comment No. 20, Non-discrimination in economic, social and cultural rights (art. 2, para. 2, of the International Covenant on Economic, Social and Cultural Rights), E/C.12/GC/20, 2 July 2009, par. 30. ] 

Prohibition of discrimination is proclaimed by the European instruments as well, like the European Convention on Human Rights[footnoteRef:70] and the Charter of Fundamental Rights of the European Union.[footnoteRef:71] The European Court of Human Rights has an extensive jurisprudence with regard to prohibition of discrimination, and in one of its first cases, the Court found that some reasons were frequent and very serious grounds for discrimination, which was why they were subjected to a more detailed examination and stricter proving. In such situations, it is more difficult for a state to indicate the existence of a legitimate purpose justifying a discriminatory treatment, and reasons for such treatment must be very serious in such a case.[footnoteRef:72]  [70: See Article 14 of the European Convention on Human Rights, Article 1 of the Protocol No. 12 to European Convention on Human Rights. ]  [71:  Article 20 of the Charter of Fundamental Rights of the European Union. The Charter particularly prohibits every discrimination on the grounds of nationality, without prejudice to the special provisions that might limit this right]  [72: See Gaygusuz vs. Austria, Application no. 17371/90 (1996).] 

In the case Abdulazis, Cabales, and Balkandali, the European Court of Human Rights examined UK legislation that refused to permit husbands of immigrant women, lawfully and permanently settled residents of the UK, to join them, while the wives of husbands in a similar situation were not subjected to such a limitation. The state justified this different treatment by the fact that husbands had a different impact on labour market because there was a greater possibility for them to search for jobs than their wives. Although the Court found that protection of labour market was a legitimate purpose, the statistical data did not show that there was such an impact on the labour market, and therefore, the Court established the existence of discrimination.[footnoteRef:73]  [73: Case Abdulaziz, Cabales, and Balkandali v UK, Application No. 15/1983/65/100 (1985).] 

In some other cases, the European Court found that it was necessary to recognise a person’s right to social protection in case of unemployment, although the person was a non-national, because he/she regularly paid social security contributions while he/she was employed.[footnoteRef:74] [74: Gaygusuz vs. Austria, Application No. 17371/90 (1996); Koua Poirrez v France (Application No. 40892/98) [2003]; Luczak v Poland, Application No. 77782/01 (2007).] 


[bookmark: _Toc505443836][bookmark: _Toc514242704]2.2.2. Right to life

The right to life is a fundamental right, and without its protection no other rights can be exercised. For this reason, the right to life is guaranteed by all international and regional human rights instruments and it belongs to every persons, without distinction of any kind.[footnoteRef:75] The respect to the right to life does not refer only to abstaining from actions that might deprive a person of his/her life, but also to undertaking positive obligations to safeguard the life, and to observing the obligation not to remove from its territory a person who would be deprived of life if he/she returned to the country concerned. [75: Article 3 of theUniversal Declaration of Human Rights; Article 6(1) of the International Covenant on Civil and Political Rights; Article 2 of the European Convention on Human Rights; Article 2 of the Charter of Fundamental Rights of the European Union.] 

The right to life must be guaranteed by law, and this obligation includes adoption of criminal-law provisions laying down punishments for unlawful deprivation of life or threatening a life of an individual.. Moreover, due to the essential importance of respecting the right to life, this right is applied extraterritorially, which would typically be the case when a person is outside of the territory of a State Party, but where it exercises an effective control (e.g. on a ship in international waters). However, it also protects all persons against expulsion and extradition to the country in which there is a serious threat to his/her life. 
The European Convention on Human Rights oblige the states to refrain from deliberate and unlawful deprivation of life, but it also provides that the state should undertake appropriate measures to safeguard lives of persons under its jurisdiction. This obligation primarily includes establishment of appropriate legislative and institutional frameworks that could introduce effective dissuasive measures against arbitrary deprivation of life. Furthermore, this right might sometimes include taking appropriate actions to prevent a special risk to a person’s life, in some restricted conditions, or with regard to a concrete situation.[footnoteRef:76] Besides the positive obligations, there is also a procedural obligation of a state to conduct an effective investigation in case a person’s life was taken by state agents.[footnoteRef:77] The effective investigation includes two elements: 1) it needs to be adequate, i.e. records of identification and punishment of the responsible persons need to be kept, and the authorities need to take reasonable steps to provide evidence; and 2) the investigation needs to be independent of those who were involved in the incident, and this includes both lack of hierarchal and institutional connections, and practical independence.[footnoteRef:78] [76:  See, for example, Giuliani and Gaggio v. Italy, Application No. 23458/02 (2011).]  [77:  MccCann v. UK, Application No. 18984/91 (1995), para. 161.]  [78:  Ramsahai and Others v. the Netherlands, Application No. 52391/99 (2007). ] 


[bookmark: _Toc505443837][bookmark: _Toc514242705]2.2.3. Prohibition of torture and other forms of ill-treatment

Torture is a complete lack of respect for human dignity, which is most frequently used as a method of intimidation, humiliation or breaking the resistance of the victim. Torture is a method of attacking an essential physical and mental integrity of a person, and the protection of a person is therefore a primary value of each society. Not only does every person have the right not to be subjected to torture, he/she is also protected from being extradited, returned or deported to a State where there are substantial grounds for believing that she/he would be in danger of being subjected to torture. This could violate the principle of non-refoulement and the individual could claim international protection.
Prohibition of torture is provided for in numerous international instruments.[footnoteRef:79] This is an obligation of an absolute nature, which leaves no possibility of exception of any kind, nor of derogation from the guaranteed right, not even in case of emergency. Its main purpose is protection of dignity and physical and mental integrity of a person.[footnoteRef:80]  The states are required to protect minorities and marginalized groups especially at risk of torture, such as migrants, by prosecuting and punishing all acts of violence and abuse against these individuals and ensuring implementation of other special measures of prevention and protection.[footnoteRef:81]  [79: Article 5 Universal Declaration of Human Rights; Article 7 of the International Covenant on Civil and Political Rights; Article 12(1)of theInternational Covenant on Economic, Social and Cultural Rights lays down that “The States Parties to the present Covenant recognize the right of everyone to the enjoyment of the highest attainable standard of physical and mental health”, which may be interpreted as the protection from torture and other forms of abuser; Articles 3 and 4 of the Charter of Fundamental Rights of the European Union. ]  [80:  General comment No. 20, Article 7 (Prohibition of Torture, or Other Cruel, Inhuman or Degrading Treatment or Punishment), 10 March 1992. ]  [81:  General comment No. 2: Implementation of Article 2 by States Parties, CAT/C/GC/2, 26, 24 January 2008.
par. 21. ] 

The UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, inArticle 3 provides an explicit reference to non-refoulement, stating that no state may expel, return ("refouler") or extradite a person to another state where there are substantial grounds for believing that he would be in danger of being subjected to torture. Moreover, the states are requested that, when determining whether there are such grounds, they take into account all relevant considerations including potential existence in the state concerned of a consistent pattern of gross, flagrant or mass violations of human rights. In contrast to Article 33 of the Convention relating to the Status of Refugees, which also prohibits expulsion, this obligation is absolute and there may be no derogations from it. 
The European Convention also contains a provision on the prohibition of torture and other forms of ill treatment. 
Ill-treatment (torture, inhuman or degrading treatment or punishment) must attain a “minimum level of severity” if it is to fall within the scope of Article 3 of the European Convention. Assessment of the level of severity of an act is relative and depends on all the circumstances of the case. The European Court, when deciding on the level of severity, takes the following elements into account: 1) duration of the treatment; 2) physical elements of the treatment: 3) mental, psychological effects of the treatment, and 4) the sex, age and state of health of the victim. 
It is important to mention that no limitations are allowed to the prohibition of torture, neither general nor special. Therefore, in the case of Aksoy v. Turkey, the European Court emphasised that “Even in the most difficult of circumstances, such as the fight against organised terrorism and crime, the Convention prohibits in absolute terms torture or inhuman or degrading treatment or punishment.”[footnoteRef:82]  Also, in the case of Sadi, the Grand Chamber of the European Court pointed out that Article 3 of the European Convention keeps its absolute nature irrespective of the behaviour of the person concerned, the nature of the crime concerned and the possibility of threat to the security of the state. This right includes not only the state’s refrain from inflicting mental or physical pain, but also imposes a positive obligation, just like the provision on the right to life,[footnoteRef:83] so that the state could ensure the protection of individuals from ill-treatment. The question of torture especially can be invoked during detention of migrants. In M.S.S. v. Belgium and Greece, the Court emphasized that Article 3 of the European Convention requires the State to ensure the detention conditions are in accordance with human dignity, that the manner and method of execution of the measure do not expose the detainees to distress or hardship of an intensity exceeding the unavoidable level of suffering inherent in detention, and that their health and well-being are adequately secured.[footnoteRef:84] Also, the European Court of Human Rights found that the conditions of detention for children, in an adult environment with a strong police presence, with no activities to keep them occupied, combined with their parents' distress, amounted to ill-treatment.[footnoteRef:85]    [82: Aksoy v. Turkey, Application no. 21987/93 (1996).]  [83:  Pretty v. UK, Application No. 2346/02 (2002).]  [84:  M.S.S. v. Belgium and Greece (GC), Application No. 30696/09 (2011). ]  [85:  Popov v. France, Application No. 39472/07, 39474/07 (2012).] 

Finally, not a single State Party to the European Convention can expel a person to another state where his/her physical and mental integrity are under threat, which is particularly important when deciding on the removal of migrants unlawfully residing on the state’s territory. 

[bookmark: _Toc505443838][bookmark: _Toc514242706]2.2.4. Prohibition of slavery, forced labour and exploitation

Migrants are often exposed to forced labour and exploitation, which is why it is important that states continuously and systematically fight against them.  International Convenant on Civil and Political Rights  in Article 8 prohibits slavery, the slave-trade in all their forms and servitued. Also, the European Convention on Human Rights prohibits slavery and servitude that includes "particularly serious" form of "denial of freedom”.[footnoteRef:86]  While the “slavery” includes full ownership of one person by another, the “servitude” refers to different limitations of freedom. For the interpretation of the terms and obligations of the states, the European Court relies on international instruments in this field, such as the 1926 Slavery Convention and the 1956 Supplementary Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery, instruments adopted at the universal level.   [86: Article 4(1) of the European Convention. See Van Droogrnbroeck v. Belgium, Application No. 7906/77 (1982), par. 58. See also Article 8 of the International Covenant on Civil and Political Rights; Article 5 of the Charter of Fundamental Rights of the European Union. ] 

A famous case is also Siliadin v France before the European Court, in which a citizen of Togolese, a minor, arrived to France, accompanied by Mrs D., a French national of Togolese origin.[footnoteRef:87] It had been agreed that she would work at Mrs D.'s home until the cost of her air ticket had been reimbursed and that Mrs D. would attend to her immigration status and find her a place at school. However, immediately upon her arrival to France, her passport was taken from her by Mrs D., and in the second half of 1994, Mrs D. “lent” the applicant to Mr and Mrs B. so that she could assist them with their two small children until Mrs. B gave birth to the third child. Ms Siliadin however became their housemaid and worked seven days a week, without a day off and without any remuneration. When considering this case, the European Court based its view on the definition of slavery referred to in the 1926 Slavery Convention which lays down that “Slavery is the status or condition of a person over whom any or all of the powers attaching to the right of ownership are exercised”.  By applying this definition on the case concerned, the European Court found that the applicant had been deprived of her personal autonomy, but that no right of ownership had been exercised over her. On the other hand, the European Court found that she had been exposed to “servitude” which means an obligation to provide one's services that is imposed by the use of coercion. As the servitude is a harder form of forced labour, main element that differentiates it from forced or compulsory labour is the victim’s feeling that the circumstances can’t be changed, so it is enough to find that this feeling is based on objective elements that these persons created and imposed upon her. [87: See Siliadin v. France, Application No. 73316/01 (2005).] 

In its case -law, the European Court of Human Rights found that although not expressly, Article 4 also prohibits human trafficking. The Court noted that, like slavery, human trafficking, by its very nature and aim of exploitation, is based on the exercise of powers attaching to the rights of ownership.[footnoteRef:88] Additionaly, the International Convention on the Elimination of All Forms of Discrimination against Women in Article 6 imposes duty to States Parties to take all appropriate measures, including legislation, to suppress all forms of traffic in women and exploitation of prostitution of women. [88:  Rantsev v, Cyprus and Russia, Application No. 25965/04(2010). ] 

As regards forced labour, the International Labour Organisation adopted Forced Labour Convention No. 29 (1930) with which the State Parties undertook to abolish forced labour within the shortest possible period. This Convention was supplemented by the Abolition of Forced Labour Convention No. 105 (1957). The term forced or compulsory labour means all work or service which is exacted from any person without this person’s consent or under the menace of penalty.[footnoteRef:89] In other words, this work is the work under coercion, without any remuneration or the remuneration which is insignificant.  [89: Article 2 of the ILO Convention no. 29: ] 

It is particularly important that the Convention on the Rights of the Child lays down that the states should undertake various measures to protect the child from all forms of violence, injury, abuse, and exploitation.[footnoteRef:90] [90: Article 19(1) of the Convention on the Rights of the Child. ] 


[bookmark: _Toc505443839][bookmark: _Toc514242707]2.2.5. Right to liberty and security of person

Numerous international instruments prohibit arbitrary arrest, detention and expulsion of persons,[footnoteRef:91] to which migrants could be exposed in particular.[footnoteRef:92] Liberty and security are always observed together and exclusively in the context of physical liberty. This liberty is violated in case of deprivation of liberty, when it is unlawful and arbitrary Both the relevant EU directives[footnoteRef:93] and the UN human rights bodies[footnoteRef:94] requires that detention is used only as a last measure of resort unless other less coercive measures can be applied.   Under the ECHR, in order for the deprivation of liberty to not be arbitrary it has to be carried out in good faith, be is closely connected to the grounds of detention provided in the convention, the place and conditions of detention must be appropriate and the lenght of the detention do not exceed that reasonably required for the purpose pursued.[footnoteRef:95]  [91: Article 9 of the Universal Declaration of Human Rights.]  [92: Article 9 of the International Covenant on Civil and Political Rights; Article 5(1) of the European Convention on Human Rights.]  [93:  Directive 2008/115/EC on common standards and procedures in Member States for returning illegally staying third-country nationals, Art. 15 and Directive 2013/33/EC of the European Parliament and of the council of 26 June 2013 laying down standards for the reception of applicants for international protection (recast), Art. 8.]  [94:  See inter alia UN Working Group on Arbitrary Detention Revised Deliberation No. 5 on deprivation of liberty of migrants (2018) para. 12; CMW General comment No. 2 on the rights of migrant workers in an irregular situation and members of their families (2013) Para 26. ]  [95:  See, e.g., A. and Others v. the United Kingdom, Application No. 3455/05 (2009).] 

The European Convention lists the situations in which it is allowed, and it guarantees that an individual will not be deprived of liberty, except in six cases. Among these exceptions, there are two particularly important for migrants. A person may be deprived of liberty for the purpose of preventing unauthorised entry into the country, or in case of deportation of extradition, and these cases require urgent action. However, the European Court has taken the "less intrusive measure" approach. For example, in Mikolenko v. Estonia, the Court found that the authorities had other measures at their disposal, than keeping the applicant in prolonged detention at the deportation centre, when his immediate expulsion was impossible due to lack of travel documents.[footnoteRef:96]  [96:  Mikolenko v. Estonia, Application No. 10664/05 (2009). ] 

The arrest of a person is justified if its purpose is to bring him/her before the competent legal authority:  1) on reasonable suspicion of having committed an offence - reasonable suspicion exists when there are “facts or information which would satisfy an objective observer that the person concerned may have committed an offence” 2) when it is reasonably considered necessary to prevent his committing an offence; and to prevent 3) fleeing after having committed an offence.
A person may be deprived of liberty only in exceptional situations, which means that there is a presumption that everyone should enjoy liberty, and this should always be kept in mind.  Deprivation of liberty must be in accordance with the law and it may last for as long as there are reasons for the deprivation of liberty, meaning only if the legitimate aim to which the State is trying to achieve is likely to happen. The European Court of Human Rights underlines that the confinement of non-nationals, accompanied by suitable safeguards for the persons concerned, is acceptable only in order to enable States to prevent unlawful immigration, while complying with their international obligations, in particular under the 1951 Refugee Convention and the European Convention.[footnoteRef:97] [97:  M.S.S. v. Belgium and Greece, par. 216-218.] 

 The International Convenant on Civil and Political Rights and the European Convention stipulate that each person deprived of liberty will be entitled to: 1) be informed promptly, in a language which he understands, of the reasons for his arrest and of any charge against him; 2) be brought promptly before a judge and to trial within a reasonable time or to release pending trial; 3) take proceedings by which the lawfulness of his detention will be decided speedily by a court and his release ordered if the detention is not lawful; and 4) have an  enforceable right to compensation, if unlawfully deprived of liberty. Due to the importance and deep implications of the deprivation of liberty, an individual may not renounce these rights. This right also implies deprivation of liberty safeguards such as regular review  and the establishment of independent monitoring of detention conditions and access to water, food, sanitation, etc. 
The Convention on the Rights of the Child states that no person under the age of 18 can be deprived of his or her liberty unlawfully or arbitrarily. The Committee on the Rights of the Child underlines that the detention of any child because of their or their parents’ migration status constitutes a child rights violation and contravenes the principle of the best interests of the child.[footnoteRef:98] Therefore, children should never be detained for reasons related to their or their parents’ migration status and States should expeditiously and completely cease or eradicate the immigration detention of children. Any kind of child immigration detention should be forbidden by law and such prohibition should be fully implemented in practice.  If a child is exceptionally detained, for example in the juvenile justice system for committing a criminal offence, it has to be for the shortest time possible and the child deprived of liberty must be treated with humanity and respect for the inherent human dignity, and in a manner which takes into account the particular needs  of the persons based on his or her situation and age.. Unaccompanied children should never be detained and should never be placed together with unrelated adults. As per Article 9 of CRC, children who migrate with their family should never be separate from their parents unless this is in the best interest of the child. Maintaining family unity does however not provide a justification for detaining the whole family. Instead the State has to find alternativesto detention for the family, including the adults.[footnoteRef:99]  [98:  Committee on the Protection of the Rights of All Migrant Workers and members of Their Families, Committee on the Rights of the Child, Joint general comment No. 4 (2017) of the Committee on the Protection of the Rights of All Migrant Workers and members of Their Families and No. 23 (2017) of Committee on the Rights of the Child on State obligations regarding the human rights of children in the context of international migration in countries of origin, transit, destination and return, 16 November 2017. ]  [99:  Ibid. For the reasoning of  European Court of Human Rights, see also Popov v. France, Application No. 39472/07, 39474/07 (2012).] 


[bookmark: _Toc505443840][bookmark: _Toc514242708]2.2.6. Access to justice

Access to justice is one of the most important rights which refers to the right of a person to use a remedy and address the courts or other state authorities and institutions for the purpose of protecting his/her rights. To achieve this, the person needs to have adequate legal information available to him/her and legal aid to exercise his/her rights. The core elements of the right to access to justice are generally considered to be: 1) the recognition as a person before the law; 2) the equality before the court; 3) the right to a fair trial and due process guarantees; and 4) the right to an effective remedy. 
It is important to secure the right to legal aid to everyone, but it is of particular importance for the persons who cannot speak the language and are not familiar with the legal system of the state in which they wish to use the remedy, or who are poor and can’t afford assistance of a lawyer and other legal representatives. Migrants are even in a more unfavourable situation because, besides the lack of knowledge of the language and the legal system, they face traumas, disorientation and vulnerability, which is why they need additional assistance and support. 
Right to access to justice is the basic principle of the rule of law.[footnoteRef:100] In December 2012, the UN General Assembly unanimously adopted the UN Principles and Guidelines on Access to Legal Aid in Criminal Justice System,[footnoteRef:101] which is the first international instrument on the right to legal aid. The Resolution emphasises that the legal aid is the main element of a fair, humane and effective criminal justice system, based on the rule of law. It is at the same time the basis for enjoying other rights, including the right to fair trial.[footnoteRef:102]  [100: The General Assembly Resolution 67/1 emphasises the right of equal access to justice for all, without distinction, including members of vulnerable groups, and requires the states to take all necessary steps to provide fair,  transparent, effective, non-discriminatory and accountable providers of assistanceDeclaration 67/1 of the High-level Meeting of the General Assembly on the Rule of Law at the National and International Levels, A/RES/67/1, 30 November 2012, par. 14, 15.]  [101:  UN Principles and Guidelines on Access to Legal Aid in Criminal Justice System, Resolution of the General Assembly 67/187, A/67/458, 20 December 2012, published in New York, June 2013.]  [102: See Article 11(1) of theof the Universal Declaration. See also Article 14 of the International Covenant on Civil and Political Rights which, in paragraph 3 point d) guarantees the right of a person to defend himself in person or through legal assistance of his own choosing, and to be informed, if he does not have legal assistance, of this right and to have legal assistance assigned to him, in any case where the interests of justice so require, and without payment by him if he does not have sufficient means to pay for it; Article 47, par. 3 of the Charter of Fundamental Rights of the European Union.] 

The Convention on the Rights of the Child stipulates that every child deprived of his or her liberty will have the right to prompt access to legal and other appropriate assistance, as well as the right to challenge the legality of the deprivation of his or her liberty before a court or other competent, independent and impartial authority, and to a prompt decision on any such action.[footnoteRef:103]   [103:  Article 37 of the Convention on the Rights of the Child. ] 

The European Convention on Human Rights also guarantees the right to fair trial and guarantees the right of everyone charged with a criminal offence to defend himself in person or through legal assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be given it free when the interests of justice so require.[footnoteRef:104] The states are required to facilitate access to legal advice and legal aid, courts and quasi-judicial methods of conflict resolution for those who are defined as “persons who are particularly deprived, marginalised or excluded from society both in economic and in social and cultural terms.”[footnoteRef:105] Legal aid should be provided to all kinds of proceedings to marginalised non-nationals; recognizing the right to be assisted by an appropriate counsel to the persons who are eligible for the right to legal aid, as far as possible of one's free choice; simplifying the procedure of applying for legal aid, and that the only grounds for refusal are inadmissibility, manifestly insufficient prospects of success, or cases in which the granting of legal aid is not necessary in the interests of justice. [104: Article 6 para. 1 point 3 c) of the European Convention on Human Rights. ]  [105:  Recommendation no. R (93)1 of the Committee of Ministers on effective access to the law and to justice for the very poor, 8 January 1993. ] 


[bookmark: _Toc505443841][bookmark: _Toc514242709]2.2.7. Right to private and family life

Right to respect for private and family life is guaranteed by numerous international instruments.[footnoteRef:106] This segment of a person’s life includes the right to protection of personal data, which is particularly relevant for asylum seekers and refugees due to their specific position and the fact that they might feel persecution from their State. However, the most important issue as regards migrants and refugees is related to the right to family life, or the right of family members to live together and to develop mutual relations. As the European Court has mentioned on several occasions, the mutual enjoyment by parent and child of each other's company constitutes a fundamental element of family life.[footnoteRef:107] The enjoyment of family life is emphasised in family reunification or when deciding on removing a person from a territory, when the question of violation of the right to family life by imposing such a measure could be raised. Having regard to the fact that every state has the right to control its borders and to freely implement its immigration policy, in line with its international obligations, Article 8 of the  European Convention does not impose a general obligation on State Parties to give residency to a citizen's spouse from another country.  [106: See Article 12 of the Universal Declaration; Article 17 of the International Covenant on Civil and Political Rights; Article 8 of the European Convention; Article 7 of the Charter of Fundamental Rights of the European Union. ]  [107: W. v. the United Kingdom, Application no. 9749/82 (1987), par. 59; Margaret and Roger Andersson v. Sweden, Application no. 12963/87 (1992), par. 72] 

There is an interesting case of Gül v. Turkey, where the European Court emphasised that by leaving to Switzerland Mr. Gul voluntarily separated from his son. Nothing prevented him from returning back to Turkey and re-establishing his family life.[footnoteRef:108] On the other hand, if there are serious obstacles for a spouse to follow her/his partner who has been deported from the territory of the state whose national he/she is, it will probably be an infringement of Article 8 of the European Convention.[footnoteRef:109] Moreover, if a person lived for some time on the territory of a state and started his/her family life in this state, and then he/she was expelled for economic reasons, it would most probably be an infringement of the right to family life.  [108: Gül v. Turkey, Application No. 22495/93 (1996). See also Abdulaziz, Cabales and Balkandali v. the United Kingdom,  Application No. 9214/80; 9473/81; 9474/81 (1985).]  [109: Boultif v. Switzerland, Application No.. 54273/00 (2001).] 

In the case of Berrehab v the Netherlands, the European Court took into account the fact that this case did not concern a non-national seeking admission to the Netherlands for the first time but a person who had already lawfully lived there for several years, who had a home and a job there, and against whom the Government did not claim to have any complaint. Furthermore, Mr. Berrehab already had family ties there - he had married a Dutch woman, and a child had been born of the marriage. For this reason, the Court decided that there were close relations between them that would be broken with the deportation. 
Furthermore, in the case of Nasri v. France, the European Court found that deportation of the Algerian national, who was illiterate and a person with disability, and who had lived almost his whole life in France with his parents and eight brothers and sisters, would be an infringement of the right to family life, regardless of the fact that this person had committed a criminal offence.[footnoteRef:110]  On the other hand, in the case of Bensaid v. the United Kingdom, [footnoteRef:111]the Court found that the view of a person suffering from schizophrenia that his deportation to Algeria would cause deterioration in his condition because he would not receive adequate treatment was speculative and that it was not proved that the deportation would have adverse effects on his moral integrity. Therefore, nature, number and severity of the committed offences, if any, and personal circumstances of the person concerned, are taken into account in each case. These factors will be relevant not only if the person who is to be deported claims that there is a threat of torture in the country of return, but also because the state will assess this threat of ill-treatment regardless of other circumstances. [110: Nasri v. France, Application No. 19465/92 (1995). See also Ezzouhdi v. France, Application No. 47160/99 (2001); Boultif v. Switzerland, Application No. 54273/00 (2001).]  [111: Bensaid v. the United Kingdom, Application No. 44599/98 (2001), par. 46-49.] 
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[bookmark: _Toc505443843][bookmark: _Toc514242711]3.1. LEGAL FRAMEWORK FOR MIGRANT PROTECTION IN THE REPUBLIC OF SERBIA

Legal framework for the protection of migrants consists of Constitutional provisions and relevant laws concerning all persons within the jurisdiction of Serbia, and special acts relating only to aliens. 

[bookmark: _Toc505443844][bookmark: _Toc514242712]3.1.1. Constitutional provisions

The Constitution of the Republic of Serbia[footnoteRef:112] lays down vary wide range of human rights that belong to “every person”, and not just to nationals, except for political rights.[footnoteRef:113]  [112: “Official Gazette of the RS” No. 98/2006. ]  [113:  Article 52 of the Constitution of the RS. ] 

The Constitution stipulates that aliens in the Republic of Serbia, pursuant to international treaties, have all rights guaranteed by the Constitution and law, with the exception of rights to which only the citizens of the Republic of Serbia are entitled under the Constitution and law.[footnoteRef:114] This provision is important because the Constitution guarantees a large number of rights to all persons, which is particularly significant for migrants. The Constitution particularly guarantees inviolability of human dignity and lays down that everyone is obliged to respect and protect it.[footnoteRef:115] [114: Article 17 of the Constitution of the RS.]  [115: Article 23 of the Constitution of the RS. ] 

One of the main postulates of the Constitution is the right to equal legal protection, without discrimination on any grounds, including affiliation to a national minority.[footnoteRef:116] The Constitution also guarantees freedom of movement and it stipulates that entry and stay of aliens in the Republic of Serbia must be regulated by a special law. Furthermore, it lays down conditions under which an alien may be expelled from the territory of the Republic of Serbia.[footnoteRef:117] Finally, the Constitution guarantees the right to asylum in the Republic of Serbia for the aliens with reasonable fear of prosecution based on their race, sex, language, religion, national origin or affiliation with a group, or on their political opinions.[footnoteRef:118]  [116: Article 21 of the Constitution of the RS.]  [117:  Article 39 of the Constitution of the RS. ]  [118: Article 57 of the Constitution of the RS. ] 

 
[bookmark: _Toc505443845][bookmark: _Toc514242713]3.1.2. Legal provisions

Besides numerous laws regulating various areas of social life, which comprise the legal framework of the Republic of Serbia, particularly important for regulating the status of aliens are the Law on Foreigners[footnoteRef:119] and the Law on Asylum.[footnoteRef:120] [119: “Official Gazette of the RS” No. 97/2008. ]  [120: “Official Gazette of the RS” No. 109/2007.] 


3.1.2.1. Law on Foreigners 

This Law regulates the status of aliens in the Republic of Serbia, i.e. the status of every person who does not have the citizenship of the Republic of Serbia.[footnoteRef:121] This Law is particularly not applied to persons who applied for asylum or who were granted asylum in the Republic of Serbia, persons who were granted a refugee status and who enjoy privileges and immunities pursuant to the international law in the part that was excluded by such privileges and immunities.[footnoteRef:122] Furthermore, with regard to stateless persons, the provisions of the Convention relating to the Status of Stateless Persons are applied, if more favourable for them.  [121: Article 3 of the Law on Foreigners. The Law on Citizenship regulates under which conditions a citizenship of the Republic of Serbia may be acquired, ‘Official Gazette of the RS’, No. 135/2004, 90/2007. ]  [122: Article 2 of the Law on Foreigners.] 

The Law on Foreigners regulates conditions of the entry, movement and stay of aliens in the Republic of Serbia.When entering the territory of the Republic of Serbia, aliens are obliged to undergo border control which is conducted pursuant to the Law on State Border Protection.[footnoteRef:123] Movement and stay of an alien in certain areas of Serbia will be limited or prohibited if this is necessary for the reasons of public order or national security and security of its citizens. The Law allows aliens to enter and exit the Serbian territory with a joint travel document and it also defines unlawful entry into the Republic of Serbia.  [123:  "Official Gazette of the RS", No. 97/2008, 20/2015.] 

An unlawful stay of an alien is a stay in the territory of the Republic of Serbia without a visa, residence permit or other legal grounds. An alien unlawfully residing in the Republic of Serbia must leave its territory immediately or within a time limit set by a competent authority in a for of a decision, but the time limit may not exceed 30 days upon adoption of the decision.  
The Law on Foreigners provides for three types of lawful stay of an alien: a stay of up to 90 days, temporary residence and permanent residence. 

A stay of up to 90 days is a stay of an alien without a visa, or with a visa issued on different grounds.
Temporary residence may be granted to an alien intending to stay in the Republic of Serbia for over 90 days for the purpose of work, education, family reunification or for other well-founded reasons, in accordance with the law or international treaties. An alien granted a temporary residence is obliged to reside in the Republic of Serbia in conformity with the purpose for which he/she was granted the residence. An alien already residing in the Republic of Serbia on other grounds, may apply for temporary residence.
An alien’s residence is terminated upon the expiry of the period for which residence was approved; by rescinding of residence; and if he/she was pronounced a protective measure of deportation or security measure of expulsion.[footnoteRef:124] An alien’s authorised stay of up to ninety days and authorised temporary residence may be cancelled in case of occurrence of an impediment which is a ground for denying alien’s entry into the country,[footnoteRef:125] or if this impediment is discovered later. When cancelling the residence, a time period, which cannot exceed 30 days, for the alien to leave the country will be set, and a period in which a foreigner is forbidden to enter the Republic of Serbia.  [124: This type of temporary residence may be prolonged for up to two years after the expiration of the time limit prescribed for education, studying, specialised vocational or practical training. ]  [125:  Article 11 of the Law on Foreigners.] 

The Law on Foreigners also defines conditions for granting a permanent residence permit to an alien. 
Permanent residence can be granted to an alien who: 1) by the date of submitting the application for permanent residence in the Republic of Serbia, stayed in it uninterruptedly for more that five years on the grounds of a temporary residence permit; 2) has been married to a citizen of the Republic of Serbia or to an alien with permanent residence permit for at least three years; 3) is a minor with temporary residence permit in the Republic of Serbia if one of the parents is a citizen of the Republic of Serbia or an alien with a permanent residence permit, with a consent of the other parent;  4) originates from the territory of the Republic of Serbia. Exceptionally, a permanent residence permit can be granted to another alien granted a temporary residence permit, for the reasons of humanity or if it is in the interests of the Republic of Serbia An alien who has been granted a permanent residence permit is equal in rights and obligations with the citizens of the Republic of Serbia, except in those rights and obligations he is excluded from pursuant to the Constitution and law.[footnoteRef:126] The Law on Foreigners defines reasons based on which an application for permanent residence permit can be rejected. Besides not meeting the prescribed conditions, an alien can be denied a permanent residence if convicted for criminal offence for which he is prosecuted ex officio or if proceedings have been instituted for such a criminal offence; if he/she does not have sufficient resources to cover subsistence costs; if he/she does not have health insurance and a domicile; or if this is necessary for the protection of public order or security of the Republic of Serbia and its citizens. [126: The Ministry of Interior decides about applications for permanent residence permit, and the Government decides about an appeal against the decision on rejecting the application for a permanent residence permit.] 

The Law on Foreigners defines the reasons for which the residence of an alien who has been granted a permanent residence permit in the Republic of Serbia can be cancelled. Among other things, the residence may be cancelled if the alien does not have sufficient resources to cover subsistence costs, if he does not have a healthcare insurance or a domicile; if the alien is sentenced to an imprisonment without the possibility of parole, lasting for more than six months for a criminal offence prosecuted ex officio; or if he/she has given false data on his identity. When cancelling the residence, a time period, which cannot exceed 30 days, for the alien to leave the country will be set, and a period in which a foreigner is forbidden to enter the Republic of Serbia. Exceptionally, this time limit in which an alien must leave the country may be extended by up to six months for humanitarian reasons. Cancellation of residence and prohibition of entrance is to be entered in a foreign travel document in the way prescribed by the Rulebook on the manner of inscribing cancellation of residence and prohibition of entrance.[footnoteRef:127]  [127:  "Official Gazette of the RS", No. 66/2009.] 

An alien’s right to permanent residence is terminated if: 1) it is determined that he/she moved out of the Republic of Serbia or that he uninterruptedly stayed abroad for more than one year, without notifying the competent authority; 2) his/her residence was cancelled; and 3) he/she renounced the right to permanent residence.
The new Law on Aliens introduces some novelties with regard to an alien’s entry and residence in the territory of the Republic of Serbia. First, the definition of an unlawful residence is extended to:  1) an entry out of place and time determined for crossing the state border; 2) entry by avoiding border control; 3) without travel or other document necessary for crossing a state border; 4) entry by use of someone else’s invalid, or false travel or other document; 5) entry by giving false data to border police; 6) entry while a protective measure of deportation or security measure of expulsion of the alien from the country or the measures of prohibiting entry are still in force.[footnoteRef:128] This Law particularly prohibits assisting or an attempt of assisting an alien to enter the Republic of Serbia unlawfully, transit its territory or unlawfully reside on its territory, which does not refer to the assistance for the purpose of saving lives, preventing injuries, providing emergency medical care, providing humanitarian aid, or assisting for humanitarian reasons, without an intention to prevent or postpone forced expulsion. The Draft Law also provides for: a short-term stay of an alien (up to 90 days), temporary residence (the grounds for which are extended to include humanitarian residence, status of a presumed human trafficking victim; and a status of a human trafficking victim) and permanent residence.  [128:  Article 14 of the new Law on Aliens.] 


3.1.2.2. The Law on Asylum

The Law on Asylum of the Republic of Seerbia prescribes the principles, conditions and procedure for the granting and cessation of asylum, as well as the status, rights and obligations of asylum seekers and persons granted the right to asylum in the Republic of Serbia. This Law does not apply to refugees who were granted this status under the Law on Refugees of the Republic of Serbia.[footnoteRef:129]  [129:  "Official Gazette of the RS", No. 18/1992, 42/2002 and 45/2002. ] 

3.1.2.2.1. Basic forms of protection
The Law defines basic forms of protection as refugee, subsidiary and temporary protection.
Asylum is defined as the right to residence and protection accorded to an alien to whom, on the basis of a decision of the competent authority deciding on his/her application for asylum in the Republic of Serbia, refuge or another form of protection provided for by this Law was granted.
Refuge is defined as the right to residence and protection granted to a refugee who is on the territory of the Republic of Serbia, with respect to whom the competent authority has determined that his/her fear of persecution is well-founded.
Subsidiary protection is defined as a form of protection the Republic of Serbia grants to an alien who would be subjected, if returned to the country of origin, to torture, inhumane or degrading treatment, or where his/her life, safety or liberty would be threatened by generalized violence caused by external aggression or internal armed conflicts or massive violation of human rights. If an alien does not meet the criteria for being granted asylum in the Republic of Serbia, it will be examined, ex officio, whether there exist conditions for granting subsidiary protection.
Temporary protection is granted by a Government decision, when due to a massive influx of persons it is not possible to carry out an individual procedure for granting the right to asylum. The Asylum Office issues individual decisions on granting temporary protection. 
The Law on Asylum defines a person granted asylum, or a refugee, as a person who, on account of well-founded fear of persecution for reasons of race, sex, language, religion, nationality, membership of a particular social group or political opinions, is not in the country of his/her origin, and is unable or unwilling, owing to such fear, to avail him/herself of the protection of that country, as well as a stateless person who is outside the country of his/her previous habitual residence, and who is unable or unwilling, owing to such fear, to return to that country (term refugee is differently defined in the Law on Refugees). 

3.1.2.2.2. Asylum procedure

With respect to asylum applications and the cessation of the right to asylum, the competent organisational unit of the Ministry of Interior - the Asylum Office conducts the procedure and take all decisions in the first instance. 
The asylum procedure is conducted within several stages:
1. Article 22 stipulates that a foreigner may, verbally or in writing, express his/her intention to seek asylum to an authorised police officer of the Ministry of  the Interior, during a border check in the course of entering the  Republic of Serbia, or inside its territory.
2. An authorized officer of the Ministry of the Interior, to whom an alien has expressed an intention to seek asylum, make a record of it and refers him/her to the Asylum Office, or an Asylum Centre. The entry into records includes the issuance of a prescribed certificate containing the personal data that the alien has provided about him/herself or that can be established on the basis of the identification papers and documents available on his/her person. This certificate serves as a proof that the alien in question has expressed an intention to seek asylum and that he/she has the residence right for 72 hours. The alien is obliged to report within 72 hours to an authorized officer of the Asylum Office, i.e., the Asylum Centre. If an authorized officer of the Ministry of Interior suspects that one of the reasons for the restriction of movement applies to the case in hand, he/she shall escort the alien to the Asylum Office or the Asylum Centre. An authorized police officer has the right to search an alien and his/her personal belongings for the purpose of finding identification papers and documents required for the issuance of the certificate. 
3. An authorized officer of the Asylum Office registers an alien and his/her family members. The registration includes: 1) establishing identity; 2) taking a photograph; 3) taking fingerprints, and 4) temporary seizure of all identification papers and documents which can be of relevance in the asylum procedure, of which a certificate is issued to an alien. An alien who possesses a passport, an identity card or some other identification document, a residence permit, a visa, a birth certificate, a travel ticket and/or another document or some official communication of relevance to the asylum procedure, is obliged to submit them upon registration or when filing an asylum application, but prior to his/her interview at the latest. The asylum application form is printed in Serbian language, Cyrillic script, and in English language, and the content of the asylum application form is translated orally into the language the asylum seeker understands. The asylum application form is completed in the language in which it is printed and if the asylum seeker does not understand this language, he/she may complete it in the language he/she understands. Upon the completion of his/her registration, an alien will be issued an identity card for asylum seekers. An alien who deliberately obstructs, avoids or does not agree to the registration, will not be allowed to submit an asylum application.
4. The procedure for granting asylum is initiated by submitting an asylum application to an authorized officer of the Asylum Office on a prescribed form, within 15 days of the day of registration, and in justified cases, the Asylum Office may extend this time limit at the request of an alien. An alien will lose the right to reside in the Republic of Serbia if he/she unjustifiably fails to meet the time limit. Before the submission of an asylum application, an alien is informed of his/her rights and obligations.
5.          An authorized officer of the Asylum Office interviews an asylum seeker in person, as soon as possible. If necessary, an asylum seeker may be interviewed more than once. An audio recording of an interview may be made provided the asylum seeker in question is informed of this. A legal representative of an asylum seeker and a UNHCR representative may be present at an interview, provided that the asylum seeker does not object to this. An authorized officer of the Asylum Office endeavours during the interview to establish all the facts of relevance to making a decision on an asylum application, and in particular: 1) the identity of the asylum seeker in question; 2) the grounds on which his/her asylum application is based; 3) the asylum seeker’s movement after leaving his/her country of origin; and 4) whether the asylum seeker has previously sought asylum in any other state. An asylum seeker is obliged to fully cooperate with the Asylum Office and to accurately present all the facts of relevance to decision-making.
After conducting the procedure, the Asylum Office issues a first-instance decision and may determine whether the person concerned meets the requirements for being granted the right to refuge or subsidiary protection. It may also be established that the claim is unfounded or that there are statutory reasons for denying the right to asylum, when it issues a decision on the rejection of the asylum application. In such a case, the Asylum Office sets a time limit within which an alien who has no other grounds for residing in the Republic of Serbia must leave its territory. The reasons for denying the status must be explained.
The Asylum Commission decides in the second instance on complaints lodged against the decisions taken by the Asylum Office. The Government appoints the Chairman and eight members of the Commission for a four-year term, from the rank of lawyers, who need to be citizens of the Republic of Serbia, with a minimum of five years of working experience as a practicing lawyer, and is familiar with regulations in the field of human rights. The Asylum Commission is independent in its work and passes decisions by a majority vote of the overall number of its members, and the Ministry of Interior performs administrative tasks for the Asylum Commission. An appeal against first-instance decisions issued in the asylum procedure needs to be lodged within fifteen days of the date of receipt of the first-instance decision.
A claim against the decisions of the Asylum Commission may be filed to the Administrative Court, under the Law on Administrative Disputes.[footnoteRef:130] [130:  "Official Gazette of the RS", No. 111/2009. ] 

Under the new Law on Asylum and Temporary Protection, the same asylum procedure is envisaged with regard to the authorities in charge of making decisions on asylum. However, the Law closely defines grounds of persecution,[footnoteRef:131] acts of persecution[footnoteRef:132] and actors of persecution.[footnoteRef:133] Moreover, the Draft Law closely regulates some stages of the asylum procedure, such as the interview, and provides precise time limits for conducting some activities. For the first time, an accelerated asylum procedure is introduced if it has been established that the Applicant: 1) has presented only the facts that are irrelevant for the assessment of the Application; 2) has consciously misled the Asylum Office by presenting false information or forged documents; 3) has deliberately destroyed or hidden documents that establish identity and/or nationality; 4) has presented manifestly inconsistent, contradictory, inaccurate, or unconvincing statements 5) has lodged the Subsequent Asylum Application; 6) has lodged the Application for the clear purpose of postponing or preventing the enforcement of a decision that would result in his/her removal from the Republic of Serbia; 7) presents a serious danger to the national security or public order; and 8) when possible, apply the concept of safe country of origin.  [131:  Article 26 of the new Law on Asylum and Temporary Protection.]  [132:  Article 28 of the new Law on Asylum and Temporary Protection.]  [133:  Article 29 of the new Law on Asylum and Temporary Protection.] 


[bookmark: _Toc505443846][bookmark: _Toc514242714]3.1.3. Strategic documents

Besides the relevant legal framework, strategic documents adopted in the Republic of Serbia are of particular importance. 
Over the past several decades, migration management policies have increasingly become an important area of public policies at national and international level. Increasingly complex and detailed provisions, increasing number of institutions and policies reflect efforts to manage migration, both the desired and regular ones, and the irregular ones, more efficiently. For the first time, since migration started being monitored on its territory, Serbia prepared its 2010 Migration Profile on its own, as a document that provides a better insight in migration flows and their causes. Also, it adopted the following strategies:
The Migration Management Strategy[footnoteRef:134] defines key objectives and measures in the field of irregular migration and asylum policy. It provides for the following main migration management elements: 1) Visa policy; 2) integrated border management 3) regulated residence of aliens; 4) mechanism for integrating migrants into the society; 5) overall protection of citizens working abroad; and 6) active employment policy. Values on which migration management is based: 1) security of state borders; 2) respect for human rights of all migrants; 3)  facilitation of the integration of vulnerable migrant groups into society; 4) well-developed international cooperation; 5) non-discrimination principle; 6) facilitation of family reunification; and 7) meeting the needs of all stakeholders. [134:  "Official Gazette of the RS", No. 59/2009. ] 

Integrated Border Management Strategy[footnoteRef:135] (2017 - 2020) provides for main goals of the basic border services control: security of citizens, removal of threats to the state border, protection of public order and security of the Republic of Serbia, protection of health and environment, and protection of financial interests and facilitation of international trade. There are two basic principles of efficient border management: 1) Openness of borders for trade and movement of persons, with full respect for human rights and freedoms and 2) closeness of borders for all criminal activities. The general goal of the Strategy is an efficient and effective integrated border management, as well as enhanced cooperation at all levels and strengthened administrative, infrastructural and technical capacities of all border services. Integrated border management should contribute to the following objectives: 1) adequate assessment of threats and measures for tackling them; 2) protection of public order and security of the Republic of Serbia; 3) facilitation of movement of travellers and goods across the state border; and 4) protection of public health and environment.  [135:  "Official Gazette of the RS", No. 09/2017. ] 

Strategy for Combating Illegal Migration in the Republic of Serbia (2009-2014)[footnoteRef:136] - it highlights the values on which combat against illegal migration is based, such as, inter alia: lawfulness in the operation of public authorities, security of Serbian citizens, and the respect for people and their needs, protection of fundamental human rights and freedoms, especially the right to life, health and personal safety, humane treatment of illegal migrants, respect for the principle of family reunification, and protection of asylum seekers. This strategic document has still not been replaced although the time period for which it was adopted has expired, but a new Strategy has been prepared and its adoption is expected in the forthcoming period. [136:  "Official Gazette of the RS", No. 25/2009. ] 

Strategy for Prevention and Protection against Discrimination (2014 – 2018) - whose goal is to decrease all forms and special cases of discrimination. The Strategy underlines a particular vulnerable position of asylum seekers and refugees and indicates the issue of mixed migration flows and increased number of irregular migrants present in Serbia. The general goal of the Strategy is a legislative reform and implementation of existing provisions to enable equal access of refugees, asylum seekers and other migratory communities to their rights, pursuant to international and regional standards; and undertaking measures to eliminate all forms of discriminatory practice. 
Strategy for Preventing and Combating trafficking in Human Beings, particularly in women and children and protection of victims (2017 - 2022) - its purpose is to ensure a comprehensive and consistent response of the society to human trafficking, in line with the dynamics of new challenges, risks and threats, by improving the prevention system, assistance to and protection of victims and by suppressing trafficking in human being, particularly women and children. The Strategy particularly stresses that among irregular migrants, refugees and asylum seekers there are categories of people particularly vulnerable to human trafficking and exploitation and that they should be identified and protected, particularly young girls and unaccompanied children.
National Strategy for Preventing and Protecting Children from Violence (2008) - it indicates an immediate need for suppressing violence against children, which is a severe infringement of children’s rights, causes their suffering and seriously jeopardises their development, well-being, and even their lives, and consequences of it are usually very damaging and long-lasting. 
National Strategy for Preventing and Combating Violence against Women in Family and in Intimate Partner Relationships - its purpose is to improve the protection of women against violence in family and partner relationships by providing support to all stakeholders in activities aimed at preventing and combating all forms of violence. Migrant and refugee women are recognised as a particularly vulnerable group of women who need to be empowered and informed that violence is a severe infringement of human rights and that it should be reported and that they should use the available protection mechanisms.
Social Protection Development Strategy - its purpose is the establishment of an efficient social protection system that needs to respond to the needs of the citizens in new circumstances and support vulnerable and marginalised individuals and groups who need an organised assistance of the community. The main strategic development directions identified in it are the following: ensuring quality social protection services, building up professional capacities of social welfare institutions’ staff, cooperation and joint action of all stakeholders.   Principles of the reform of social protection system are focused on the development of an integral social protection aimed at maintaining and improving the quality of life of vulnerable individuals and groups. These are based on the development of respect for and indivisibility of human rights, by applying the following principles: 1) the best interest of the beneficiary, 2) availability of services, 3) least restrictive environment, 4) participation, responsibility and independence of beneficiaries, and 5) continuous protection and freedom of choice of services and service providers. 

[bookmark: _Toc505443847][bookmark: _Toc514242715]3.2. Institutional Framework for Migrant Protection

Migration management is in its nature a cross-cutting issue, which means that several public authorities share a responsibility for it. The institutional framework in this area is defined in accordance with relevant strategic documents, and with responsibilities that some public authorities have in the field of migration under the Law on Ministries[footnoteRef:137], Law on Asylum and the Law on Foreigners. Particularly important is the Law on Migration Management,[footnoteRef:138] which is a normative framework for planned and organised monitoring of external and internal migratory movements, creating and implementing a clear migration policy, and other issues relevant for the migration management system. This Law stipulates new responsibilities of the Commissariat for Refugees, whose name has been changed to the Commissariat for Refugees and Migration, and the Council for Migration on the territory of the Autonomous Province and local government units is also envisaged.   [137: "Official Gazette of the RS", No. 44/2014, 14/2015, 54/2015, 96/2015, 62/2017. ]  [138: “Official Gazette of the RS” No. 107/2012. ] 


[bookmark: _Toc505443848][bookmark: _Toc514242716]3.2.1. Migration Management Stakeholders

3.2.1.1. National level

The Ministry of Interior - security of the state border and the control of border crossing and movement and residence within the zone of border crossing points; combating cross-border crime; residence of aliens; illegal migration; asylum. The Border Police Directorate is organised at central, regional and local levels and it conducts it duties through 8 regional centres comprising Border Police stations: 47 stations for the surveillance of state border and 40 stations for border checks.
The Ministry of Finance - Customs Administration and the Department for Combating Transborder Crime - protection against unlawful and illegal trade; protection against illegal migration; security and protection of people and environment; protection against human trafficking.
The Ministry of Foreign Affairs - issuance of visas and implementation of visa policy, in cooperation with the Ministry of Interior of the Republic of Serbia - Border Police Directorate, with regional police directorates and border crossings and Security Intelligence Agency; examination of the situation in the country of origin; diplomatic guarantees in case of expulsion.
The Ministry of Labour, Employment, Veteran and Social Affairs - social protection system; anti-discrimination policy; family legal protection system; ensuring enjoyment of rights of and integration of refugees and displaced persons, returnees under readmission agreements, protection of migrants and unaccompanied children. 
The Ministry of Health - organising healthcare, health inspection; ensuring healthcare from public revenues; healthcare for aliens; protection of population from diseases.
The Ministry of Education, Science and Technological Development -organising classes for migrant children; inspection surveillance; improvement of social care for pupils and students with special needs. 
The Ministry of Public Administration and Local Self-Government - performs public administration tasks related to preparation of provisions on human and minority rights and provides support to local self-government units in ensuring lawfulness and efficiency of their work.
The Commissariat for Refugees and Migration - the Law on Migration Management had extended the responsibilities of the Commissariat for Refugees and Migration. Thus, since 2012, the Commissariat has been, inter alia,: proposing to the Government migration policy goals and priorities; measures aimed at positive effects of legal migration and combating illegal migration; monitoring implementation of migration policy measures. The Commissariat performs tasks related to defining, proposing and undertaking measures for integration of persons whose right to refuge has been recognised under the Law on Asylum; proposing programmes for developing measures for the families of aliens unlawfully staying in the territory of the Republic of Serbia and proposing programmes for providing support to voluntary return of aliens unlawfully staying in Serbia to their countries of origin. The Commissariat also has the task to collect, integrate and analyse migration management data and indicators, and to develop and regularly update the Migration Profile of the Republic of Serbia. The Commissariat cooperates with public authorities, organisations and institutions that are responsible for social protection, healthcare, education and science, and with associations. For the purpose of exchanging data, information, experience and practice related to migration management, the Commissariat may establish international cooperation with competent authorities of other states and with international organisations tackling migration issues. A particularly important responsibility of the Commissariat is to run asylum centres that are an integral part of the Commissariat. Asylum seekers are provided with accommodation and basic living conditions in the Asylum Centres, until a final decision on their asylum application is made. Funds for the operation of the Centres are provided from the Budget of the Republic of Serbia. Furthermore, reception centres are also within the Commissariat’s scope of work.
The Working Group on Mixed Migration Flows of Serbia - established in June 2015 to monitor and analyse the situation in this area and to propose measures for an efficient migration crisis management. Members of the Working Group are representatives of the Ministries of Interior, European Integration, Foreign Affairs, Justice, Health, the Commissariat for Refugees and Migration and the Red Cross of Serbia. 

3.2.1.2. Local level

Migration Councils - For the purpose of performing advisory tasks pertaining to migration management within the territory of an autonomous province and local self-government units, the Law on Migration Management provides for the establishment of a provincial migration council and local migration councils. This authority performs the duties pertaining to: 1. monitoring  and reporting to the Commissariat on migration flows on the territory of the autonomous province or local self-government unit; 2. proposing programmes, measures and plans of activities to be undertaken for the efficient migration management on their territories; 3. undertaking other activities in the field of migration management, in accordance with the law. The composition of the Migration Council, which is regulated by the Act on its establishment, is generally comprised of representatives of executive bodies of a local self-government unit, centres for social work, police administration, employment service, the trustee as well as a representative of the municipal or city administration. Other persons can be included in the work of the Migration Council, such as representatives of the authorities responsible for health and education, a representative of associations dealing with issues relevant for migration, and other persons engaged in activities significant for migration management on the territory under their jurisdictions. The Migration Council, at the request of the Commissariat, submits to the Commissariat a report on the measures taken and other issues in the field of migration management on the territory for which the Migration Council has been established.
The Provincial Migration Council was established by the Decision Establishing the Provincial Migration Council, for the purpose of proposing programmes, measures and plans of activities to be implemented for a more efficient migration management on the territory of Vojvodina.[footnoteRef:139] [139:  "Official Gazette of the AP of Vojvodina", No. 33/2015, 38/2015 and 42/2016.] 


3.2.1.3. Independent authorities

The Ombudsman - an independent and autonomous authority that controls, by checking the allegations of complaints or acting on its own initiative, whether public administration bodies, and bodies and organizations exercising public powers, act in compliance with the principles of good governance. For the past several years, the Ombudsman has intensively monitored whether migrants' rights are respected, by visiting police stations, asylum centres, shelter for foreigners, reception centres for migrants, and informal places of gathering of migrants, and he has issued numerous recommendations for the improvement of their treatment and protection of refugees’ and migrants’ rights. Moreover, within the tasks envisaged by the National Mechanism for the Prevention of Torture, the Ombudsman paid particular attention to the protection of vulnerable groups of migrants, especially women and children.[footnoteRef:140] [140: See Ombudsman, 2016 Regular Annual Report, Belgrade, 15 March 2017. ] 

The Commissioner for the Protection of Equality - an independent, specialized authority responsible for the prevention of and protection against all forms and types of discrimination, on any grounds. The Commissioner, responding to complaints, issues opinions establishing the presence of discrimination in concrete cases, and may recommend measures aimed at preventing further discrimination. Every person may address the Commissioner, including migrants, irrespective of their status, who may file a complaint against any person. For the past several years, a few opinions establishing the presence of discrimination, either due to humiliating and insulting speech or due to the fact that someone refused to provide services to migrants, have been issued.[footnoteRef:141]   [141: For more details on discrimination against migrants in the Republic of Serbia and the complaints, see: the Commissioner for the Protection of Equality, 2016 regular Annual Report, 15 March 2017. ] 
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[bookmark: _Toc505443850][bookmark: _Toc514242718]4.1.  SPECIFIC FEATURES OF VULNERABILITY OF MIGRANTS
Vulnerability is not inherent, as individuals and communities are vulnerable when they are exposed to risks of neglect, discrimination, abuse and exploitation.[footnoteRef:142] Their level of exposure to vulnerability depends on the following factors:  [142:  IOM, Guidance Note on Protection Mainstreaming, Annex 4, available at http://www.iom.int/sites/default/files/our_work/DOE/humanitarian_emergencies/mainstream/Annex4PM-AT-RISK-PROFILES.pdf] 

1.  socio-demographic characteristics
2.  their capacities (including knowledge, networks, access to resources etc.)
3. their location (in a camp, in a spontaneous settlement, in a transit center, at the border etc.) and 
4. the crisis induced factors having an impact on them (such as separation, loss and lack of resources and opportunities etc.). 
All these factors can lead to different vulnerability outcomes depending on the type of risks faced.[footnoteRef:143] Therefore, it is important to conduct a context specific analysis to identify the most vulnerable individuals, groups and communities in each specific situation and assess how the exposure to risk can evolve over time. Situation analysis allows to identify which community or group or individuals are most at risk within a given population type and to decide who to prioritize.[footnoteRef:144]   [143:  Ibid.]  [144:  IOM, Situation and vulnerability analysis, Tool No. 1, available at http://www.iom.int/sites/default/files/our_work/DOE/humanitarian_emergencies/mainstream/Annex1PM-SITUATION-AND-VULNERABILITY-ANALISIS-TOOL1-Nov.2015.pdf] 

This is why it is essential to assess the vulnerability of migrants and their need for a support in each individual case, since these will depend on particular circumstances of each individual, his/her age, gender, health, reasons for and circumstances under which he/she left the country of origin and travelled to the receiving country, and on other circumstances.  Identifying migrants with special needs is pivotal for providing them with an effective protection. The states are obliged to introduce special procedures to ensure provision of the best possible protection and assistance to vulnerable migrants.
States must meet the human rights standards with regard to all migrants, especially to those qualified as particularly vulnerable categories of migrants. 
The rights that always need to be applied are as follows:
- right to equality and non-discrimination
- right to seek asylum
- right of a migrant to return to his/her country of origin
- right of a migrant not to be returned to a country in which he/she would be persecuted, tortured or where he/she would not have access to an appropriate protection
- right to health and access to social and healthcare services
- right of a child to education and respect for the principle of the child’s best interest in each stage of assistance and support, and a special status of unaccompanied children
- right not to be arbitrarily deprived of liberty
- right not to be expelled, except on the basis of a lawful decision, with a possibility of its reconsideration by competent authorities
- right not be exposed to collective expulsion
- right to assistance and support for particularly vulnerable categories of migrants
Some categories of the persons are always at an increased risk of ill-treatment and violence, exploitation and negligence. This is why these groups will be further discussed in the text bellow.
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[bookmark: _Toc505443852][bookmark: _Toc514242720]4.2.1. Separated and Unaccompanied Children

During crises and armed conflicts, children become most vulnerable group. In such circumstances, it frequently happens that family members are separated, which puts children at an increased risk of exploitation and abuse. separated children are those who are separated from both parents, or from their previous legal or customary primary caregiver, but not necessarily from other relatives.[footnoteRef:145] Unaccompanied minors are those who in a country other than that of their nationality are not accompanied by a parent, guardian, or other adult, who by law or custom is responsible for them.[footnoteRef:146]  [145:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, p. 90. ]  [146:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, p. 102. ] 

Many circumstances may result in separation of children: children are being temporarily looked after by members of the extended family or by other adults, children are displaced without their parents, children are placed in institutions because their parents are convinced that they will get better care in them, children join the army, parents move to another region in pursuit of a job, trafficking in human beings, and alike. These children frequently do not understand the language, culture and lifestyle in the host country, so without help they are at even grater risk of exploitation, discrimination and marginalisation. This is how a primary separation might occur - as a direct consequence of an emergency, and then a secondary separation may occur - as a result of other consequences of the emergency, such as poverty. The Convention relating to the Status of Refugees generally does not contain provisions relating to refugee children, so that standards of protection applied to adults are applied to them as well. 
The Convention of the Rights of the Child lays down that, first of all, a child should always be treated in accordance with his/her status. In case of uncertainty about whether a person is a minor, states may resort to age determination methods, which must always be multidisciplinary and include assessments by psychologists, social workers, and other relevant professionals. These methods must ensure respect for dignity of the person concerned. Also, in case of uncertainty, the person concerned must be treated as a child.[footnoteRef:147]  [147:  Committee on the Rights of the Child, Report of the 2012 Day of General Discussion on the Rights of all Children in the Context of International Migration, para.49; Save the Children, Submission for the Office of the High Commissioner for Human Rights (OHCHR) report on migrants in transit (A/HRC/RES/29/2), November 2015, p.4.] 

The Convention of the Rights of the Child provides for the obligation of equal treatment and ensuring the rights guaranteed under the Convention, without discrimination of any kind, irrespective of the child's or his or her parent’s or legal guardian’s status.[footnoteRef:148] States Parties are obliged to take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse.  [148: Article 2 of the Convention on the Rights of the Child. ] 

The Convention recognises four basic principles of child protection that need to be respected and that provide basis for the guardian care. 
1. Non-discrimination principle - includes recognition and enjoyment of all the rights under the Convention on the Rights of the Child, without discrimination, including parents and legal guardians. The non-discrimination principle applies to all children, irrespective of their nationality and immigration status.[footnoteRef:149]  [149: This principle applies to both children who are on the territory of a State Party, and to the children trying to enter the territory of the state concerned. See: the Committee on the Rights of the Child: General Comment no. 6 on the treatment of unaccompanied and separated children outside their country of origin (2015), par. 12.] 

2. Principle of the best interest of the child - requires the development of a rights-based approach, engaging all actors, to secure the physical, psychological, moral and spiritual integrity of the child and promote his or her human dignity.[footnoteRef:150] A child must be provided with such protection and care as is necessary for his or her well-being, and all the institutions, services and facilities responsible for the care or protection of children must conform with the standards establishes by authorities in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision. It must be particularly taken into account that the best interests of the child is not the same for all children, and that it must be carefully examined in each individual case.[footnoteRef:151]  [150: Article 3 of the Convention on the Rights of the Child. The Committee on the Rights of the Child: General Comment No. 14 on the right of the child to have his or her best interests taken as a primary consideration (2013), par. 5. ]  [151: The same, par. 75-76.] 

In case of unaccompanied children, an assessment of the best interests of the child at a very beginning requires: a comprehensive assessment of the child’s identity (nationality, ethnic, cultural and social background), his/her particular vulnerabilities and protection needs, and [footnoteRef:152]appointment of a guardian without delay.[footnoteRef:153] [152: General Comment no. 6, par. 20. ]  [153:  The same.] 

3. Right to life - requires that the states ensure a child’s survival and development, to the maximum extent possible.[footnoteRef:154] A particular attention needs to be paid to children under a risk of becoming victims of human trafficking and sexual exploitation.[footnoteRef:155] The states must take measures to avoid or minimize the risks by, among other things, the prompt appointment of guardians, introducing priority procedures for child victims of trafficking, providing information to children, and alike.[footnoteRef:156] It is particularly important to take into accounts the risks that exist along a migration route, which usually involve transporting children with various vehicles that might put their lives in danger. [154: Article 6 of the Convention on the Rights of the Child. ]  [155: General Comment no. 6, par. 23. ]  [156: The same, par. 24. ] 

4. Participation of a child - this right is recognised for every child who is capable of forming his or her own views. State authorities must pay due attention to these views, in line with the child’s age and maturity.[footnoteRef:157] This particularly refers to a child’s expression of views in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.[footnoteRef:158] This obligation certainly applies to procedures related to determination of a child’s status as an alien or asylum seeker. This right also requires taking into account a child’s view with regard to the appointment of a guardian and legal representative, and when deciding on his/her accommodation and care.[footnoteRef:159] Unaccompanied children should ne adequately informed on their rights, available services, asylum procedure and situation in the country of origin.  [157:  Article 12 of the Convention on the Rights of the Child.]  [158: General Comment no. 6, par. 30.]  [159: The same, par. 25. ] 

The most important instrument establishing basic standards related to treatment of unaccompanied minors is the General Comment no. 6 [footnoteRef:160] in which the Committee on the Rights of the Child provides main guidelines for treating these children. [160: The Committee on the Rights of the Child, General Comment No. 6 on the Treatment of Unaccompanied and Separated Children Outside their Country of Origin (2005).  ] 


[bookmark: _Toc505443853][bookmark: _Toc514242721]4.2.2. Women survivors of gender-based violence

Gender-based violence (GBV) is an umbrella term for any harmful act, occured in public or in private, that is perpetrated against a person’s will and that is based on socially ascribed (i.e. gender) differences between males and females.[footnoteRef:161] It includes acts that inflict physical, sexual or mental harm or suffering, threats of such acts, coercion, and other deprivations of liberty.  [161:  Interagency gender-based violence case management guidelines, 1st ed., 2017, available at https://reliefweb.int/sites/reliefweb.int/files/resources/interagency-gbv-case-management-guidelines_final_2017_low-res.pdf] 

During humanitarian crisis, many factors can generate risk to genedr based violence, such as increased militarization, lack of community and State protection, displacement, disruption of community services, change of cultural and gender norms, etc.[footnoteRef:162] All women can be exposed to this type of violence, in particular the women living in countries where there are armed conflicts and the general state of insecurity, whose institutions are not well developed and human rights are not sufficiently respected.[footnoteRef:163] These are the women who flee violence and persecution.  [162:  Interagency Standing Committee, Guidelines for Integrating Gender-based Violence Intervention in Humanitarian Action, IASC, 2015. ]  [163: See particularly FRA, Violence against Women: an EU- wide survey, 2014.] 

Women survivors of gender-based violence are considered a special social group recognised under the Convention relating to the Status of Refugees, and it is a ground for persecution and recognition of refugee status. However, this type of violence may occur during transit and stay in a country of transit, and in a receiving country, when migrant women who are on their way towards a better future are exposed to violence by their partners and male members of their families. 
An increased number of women migrants survivors of gender based violence requires measures of prevention, identification and providing assistance and support. Early identification of survivors of gender-based violence is of particular importance for preventing women from using common bathrooms in reception centres, and for enabling them to separate from men. Due to the culture and surrounding they come from, survivors sometimes do not realise that they are exposed to violence. Moreover, it frequently happens that, owing to fear and lack of adequate information, they do not report the offenders, which is why it is even more important to establish efficient identification mechanisms.  Taking all this into account, some EU Member States interview women asylum-seekers separately from male family members, with the assistance of adequately trained staff. Some countries place unaccompanied newly-arrived women in separate rooms, and in case they identify victims of violence they provide them with special shelters for women and with healthcare and psycho-social support, making sure that these assistance and support services are comprehensive and well coordinated. In executing these obligations, the states mostly rely on two international instruments, whose State Party is the Republic of Serbia as well.
At universal level, the Convention on the Elimination of All Forms of Discrimination against Women requires the states to undertake all available measures to suppress all forms of exploitation of prostitution of women.[footnoteRef:164] The Committee particularly emphasises that gender-based violence is rooted in various factors such as the ideology of men’s entitlement and privilege over women, social norms regarding masculinity, the need to assert male control or power, enforce gender roles, or prevent, discourage or punish what is considered to be “unacceptable female behaviour”.[footnoteRef:165] These factors also contribute to the explicit or implicit social acceptance of gender-based violence against women, and to the widespread impunity for it. This is why states are required to be be resolute and take various measures to prevent and suppress these phenomena and punish every form of gender-based violence.  [164: Article 6 of the Convention. ]  [165: General Comment no. 6, par. 25.] 

At the European level, the Council of Europe adopted the Convention on preventing and combating violence against women and domestic violence (so called Istanbul Convention). The purpose of this Convention is to protect women against all forms of violence. It particularly emphasises the need for empowering women for achieving their equality with men. This Convention also provides for comprehensive measures for preventing and suppressing violence against women. Therefore, this Convention particularly underlines that Parties need to ensure implementation of this international instrument, in particular the measures to  protect the rights of victims, without discrimination on any ground, including the status of migrants or refugees.[footnoteRef:166]  [166: Article 4(1) of the Istanbul Convention.] 

It is particularly important that the Convention requires that states take necessary measures to ensure that gender-based violence against women may be recognised as a form of persecution, and as a form of serious harm giving rise to subsidiary protection.[footnoteRef:167] The states are required to ensure that a gender-sensitive interpretation is given to the Convention and that refugee status is granted on this ground, and to develop gender-sensitive reception procedures and support services for asylum-seekers as well as gender guidelines and gender-sensitive asylum procedures, including refugee status determination and application for international protection.  [167:  Article 60 of the Istanbul Convention. ] 

Furthermore, the Convention lays down that the states must take all the necessary measures to respect the principle of non-refoulement so as to ensure that victims of violence against women who are in need of protection, regardless of their status or residence, are not returned to any country where their life would be at risk or where they might be subjected to torture or other forms of ill-treatment.[footnoteRef:168]  [168:  Article 61 of the Istanbul Convention.] 

[bookmark: _Toc505443854][bookmark: _Toc514242722]4.2.3. Victims of Trafficking in Human Beings

Trafficking in human beings is a serious crime resulting in exploitation of victims, diminishing of their dignity, and impairment of their physical and mental integrity, inflicting serious harm that usually lasts a lifetime.  Traffickers in humans use migrant groups to include as many people as possible in human trafficking chains, usually women and girls, because human trafficking victims perform various legal and illegal activities, such as the ones in the area of agriculture, food production, sex industry, domestic assistance, cleaning, begging and alike. 
Trafficking in human beings is prohibited under the Optional Protocol to Prevent, Suppress and Punish Trafficking in Persons Especially Women and Children (known as the Palermo Protocol), adopted as a supplementary Protocol to the UN Convention Against Transnational Organised Crime. 
Human trafficking implies the recruitment, transportation, transfer, harbouring or receipt of persons, by means of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having control over another person, for the purpose of exploitation.[footnoteRef:169] Trafficking can take place within the borders of one State or may have a transnational character.[footnoteRef:170] [169:  Article 3 (a) of the Palermo Protocol. ]  [170:  IOM, Glossary on Migration, Second Edition, International Migration Law N°25, 2011, p. 100.] 

The abovementioned Protocol requires the states to establish as a criminal offence the act of trafficking in persons, and to protect the victims of trafficking in persons, with full respect for their human rights. 
Trafficking in human beings is also prohibited by the Council of Europe Convention on Action against Trafficking in Human Beings.[footnoteRef:171] Some of the purposes of the Convention are to prevent and combat trafficking in human beings, while guaranteeing gender equality; to protect the victims of trafficking, which requires the states to design a comprehensive framework for the protection and assistance of victims and witnesses, while guaranteeing  gender equality; as well as to ensure effective investigation and prosecution; Importantly, the Convention introduces the principle of non-discrimination with regard to the enjoyment of measures to protect and promote the rights of victims, on any ground.[footnoteRef:172] Furthermore, the Convention requires the states to take adequate border measures to enhance border control necessary for the prevention and disclosure of human trafficking; to check whether all persons have travel documents necessary to enter a receiving state; and to adopt measures to permit the denial of entry or revocation of visas of persons implicated in the commission of offences established in accordance with this Convention.  [171:  ‘Official Gazette of the RS’, No. 19/2009. ]  [172: Article 3 of the Convention. ] 

Within the measures aimed at protection against human trafficking, the Convention lays down a clear obligation of identifying the victims, which includes the following: 1) persons who are trained and qualified in preventing and combating trafficking in human beings; 2) identification process taking into account the special situation of women and children; 3) providing assistance to human trafficking victims’ 4) ensuring that, if the competent authorities have reasonable grounds to believe  that a person has been victim of trafficking in human beings, that person may not be removed from the territory of the state concerned; and 5), issuing residence permits of the country in which victims are identified;[footnoteRef:173]  [173:  Article 10 of the Council of Europe Convention on Action against Trafficking in Human Beings.] 

Early identification needs to be adequate and consistent in order to enable provision of assistance and protection to human trafficking victims. Additionally, the Convention provides for the protection of privacy, time necessary for recovery and reflection, residence permit, compensation and legal redress, and repatriation and return of victims. 

[bookmark: _Toc505443855][bookmark: _Toc514242723]4.2.4. Elderly Migrants

Elderly people have long been out of the focus of the international law, which is why there is no single convention guaranteeing these persons some special rights. However, this does not mean that they are not provided with protection having in mind that all the Conventions adopted under the UN, except for the Convention on the Rights of the Child, apply to all the persons within the jurisdiction of a state, including elderly people. Although they are on the margins of the society in majority of the states, and there is a lack of inter-generation dialogue and support, this puts additionally burden on older population of migrants, who frequently face severe health issues and live in insecurity and isolation. 
Recommendation of the Committee of Ministers Concerning Elderly People[footnoteRef:174] (1994) indicates that elderly people are particularly exposed to discrimination, and that the states need to implement various policies to protect them. Among other things, the Recommendation points out that elderly people should be able to live in security, free from fear of exploitation or of physical or mental abuse, and that they should be entitled to human dignity. The need for the protection of elderly migrants and refugees is particularly underlined. Moreover, the Recommendation of the Committee of Ministers on ageing and disability[footnoteRef:175] particularly indicates the need for enhancing equal access to services for the elderly, including social services and legal protection, without any discrimination based on age or degree of disability. Also, the Recommendation of the Parliamentary Assembly (2007)[footnoteRef:176] emphasises that the states should improve health-care systems and make them accessible to all elderly persons, ensuring they receive appropriate medical care; establish decent palliative services for elderly persons; provide special training for individuals caring for elderly persons at home and for medical practitioners; and adapt the existing structures for the provision of health care and assistance to the elderly. This document also underlines the need for providing special care and support to vulnerable groups of elderly people, which include migrants, women and persons with disabilities, and for introducing special support programmes for them.  [174: Recommendation (No. 94) of the Committee of Ministers on ageing and disability. ]  [175:  Recommendation CM/Rec(2009)6 of the Committee of Ministers on ageing and disability in the 21st century: sustainable frameworks to enable greater quality of life in an inclusive society.]  [176: Recommendation 1796 (2007) on the situation of elderly persons in Europe.] 

The support programmes include establishment of preventive health care systems, provision of language courses fostering integration of elderly migrants, and provision of practical information about their rights. However, having regard to their age, it is crucial that the states ensure access to health care services that are adapted to the needs of elderly migrants, regardless of the fact that this might significantly burden the health care system of a transit or receiving state.

[bookmark: _Toc505443856][bookmark: _Toc514242724]4.2.5. Persons with Disabilities

Persons with disabilities are on the margins of the society and they frequently face obstacles to exercising their fundamental rights, on every day basis. Their position is additionally vulnerable if they are migrants. The basic convention guaranteeing their fundamental rights is the Convention on the Rights of Persons with Disabilities.[footnoteRef:177] The purpose of this Convention is to promote, protect and ensure the full and equal enjoyment of all human rights and fundamental freedoms by all persons with disabilities, and to promote respect for their inherent dignity. It particularly points out that persons with disabilities might face various obstacles that could hinder their full and efficient participation in the society on an equal basis with others. Therefore, the main obligation of the states is to ensure and promote the full realization of all human rights and fundamental freedoms for all persons with disabilities without discrimination of any kind on the basis of disability. [177: “Official Gazette of the RS” No. 42/2009. ] 






Principles recognised by this Convention are as follows: 1) Respect for inherent dignity, individual autonomy including the freedom to make one’s own choices, and independence of persons; 2) non-discrimination; 3) full and effective participation and inclusion in society; 4) respect for difference and acceptance of persons with disabilities as part of human diversity and humanity; 5) equality of opportunity; 6) accessibility; 7) equality between men and women; 8) respect for the evolving capacities of children with disabilities and respect for the right of children with disabilities to preserve their identities. These are the principles that need to be respected in every situation and apply to all persons with disabilities, including the population of migrants..
The Committee on the Rights of Persons with Disabilities indicates the existence of multiple discrimination, in case of the discrimination on the grounds of the status if refugees, asylum seekers or migrants. It particularly indicates a difficult position of women and girls with disabilities, who are also not a homogenous group, in respect of whom states are obliged to ensure the full and equal enjoyment of all human rights and fundamental freedoms, and respect for the principle of the best interest of the child and participation of children. 
States are obliged to undertake all necessary measures to ensure the protection and safety of persons with disabilities in situations of risk, including situations of armed conflict, humanitarian emergencies and the occurrence of natural disasters.[footnoteRef:178] The Committee particularly emphasises that in situations of humanitarian emergencies women with disabilities are at increased risk of sexual violence so they must have access to recovery and rehabilitation services or access to justice.[footnoteRef:179]  [178:  Article 11 of the Convention on the Rights of Persons with Disabilities.]  [179:  General comment No. 3 on women and girls with disabilities, CRPD/C/GC/3, 25 November 2016, par 49. ] 

The Convention guarantees the following to persons with disabilities: the right to equal recognition before the law, access to justice, liberty and security of the person, freedom from torture and freedom from exploitation, violence and abuse. It also guarantees the right of persons with disabilities not to be deprived of liberty on the grounds of disability, ability to obtain, possess and utilize documentation of their nationality or other documentation of identification or to utilize relevant processes such as immigration proceedings, which may be needed to facilitate exercise of the right to liberty of movement.[footnoteRef:180] [180: Article 18, par. 1, point (b) of the Convention on the Rights of Persons with Disabilities. ] 

The Convention introduces the term “Universal design” which means the design of products, environments, programmes and services to be usable by all people, to the greatest extent possible, without the need for adaptation or specialized design. This includes both providing information on humanitarian and other assistance in accessible and usable formats for persons with disabilities, and accessibility of all services and accommodation in centres accessible for persons with disabilities. Most of refugee camps and reception centres are not accessible for children with disabilities, particularly with regard to sanitation facilities and water, and they also have no access to education.[footnoteRef:181] Therefore, such states need to invest efforts in constructing accessible facilities.  [181:  General comment No. 3, par. 50. ] 


[bookmark: _Toc505443857][bookmark: _Toc514242725]4.2.6. LGBTI Migrants
In most countries, LGBTI persons continue to face discrimination in their home or host communities, and their rights are limited and not recognised. Therefore, their position is even more vulnerable when they belong to the population of migrants. Recognition of their rights and prevention of discrimination against them on the grounds of sexual orientation, sex and gender identity, has been a slow and gradual process.[footnoteRef:182]  [182: Most of the international instruments prohibiting discrimination do not explicitly mention sexual orientation, but this ground is ensured by an open clause which says “and on any other ground”. Therefore, the European Court, in a large number of cases, established the violation of Article 14 of the European Convention that prohibits discrimination on the grounds of sexual orientation.] 

The first case in which the European Court of Human Rights established infringement of the right to privacy with respect to a person's sexual orientation was the case of Dudgeon v. the United Kingdom (1981),[footnoteRef:183] where the applicant challenged the Criminal Law of Northern Ireland that criminalised some sexual activities between adults. The court found that the very existence of the laws in question had caused fear, and the fear had proved real because he had been arrested and interrogated.[footnoteRef:184]  [183:  Dudgeon v. the United Kingdom, Application No. 7525/76 (1981).]  [184: The European Court also established a breach of Article 8 in several cases in which persons had been discharged from the UK Royal Navy on the sole ground that they were homosexual, and they had been exposed to unpleasant interrogation about their sexual activities. See, for example, Smith and Grady v. the United Kingdom, Application No. 33985/96; 33986/96 (1999).] 

However, many countries still have provisions criminalising same-sex sexual activities. Therefore, the Court of Justice of the European Union, in the case of X, Y, and Z, relating to three asylum seekers from Sierra Leone, Uganda and Senegal, considered the grounds of their asylum applications based on the fact that homosexuality was deemed a criminal offence in these countries punishable by a several-year imprisonment.[footnoteRef:185] The Court of Justice established that in this case, persons of the same sexual orientation could be considered a social group so that they could be granted a refugee status. The court also found that although the criminalisation of homosexual acts per se did not constitute an act of persecution, imprisonment that was ‘actually applied’ [56] must constitute an act of persecution.  [185:  CJEU, C-199/12, C-200/12, C-201/12, X, Y. i Z, 7 November 2013. Moreover, the only international human rights instrument that explicitly prohibits discrimination on the grounds of sexual orientation is Article 21, par. 1 of the of the Charter of Fundamental Rights of the European Union.  ] 

The Court of Justice assessed the credibility of an asylum-seeker belonging to a sexual minority in the case of A, B and C v the Netherlands.[footnoteRef:186] This case is a result of the practice of several European countries of introducing questionable, even humiliating methods in order to determine someone's sexual orientation. These methods, inter alia, referred to their physical response to pornography, or requests to submit photos and videos as evidence of sexual activities. The Court established that authorities may examine the grounds of an asylum application of persons claiming to belong to sexual minorities, and the credibility of such claims. However, in the course of this examination, the rights of every person to human dignity, privacy and personal integrity need to be respected. The CJEU also underlined that assesment should be based on the individual and personal circumstances and should not be based on stereotypes of LGBTI people. Finally, it found that delay in not declaring sexual orientation cannot be found to be a point against the applicant's credibility, as sexuality is an intimate aspect of sexual identity. [186:  CJEU, C-148/13, C-149/13, C- 150/13, A,B. and C. v the Netherlands, 2 December 2014. ] 

It is important to protect LGBTI migrants during transit and in a country of destination, for example, as securing that they are not put at additional risk by being "outed" when sharing information between relevant stakeholders, that they are not being placed in detention, not accomodated in places where there is a risk that they will be exposed to violance and other threats, etc. 
Additional protection principles need to be applied to LGBTI migrants, notably to asylum seekers, such as the following: they need to be informed about their right to seek asylum if they come from a country that criminalises same-sex acts; in case they apply for asylum, this needs to be considered a ground for persecution and they need to be recognised as a social group whose protection is required under the Convention relating to the Status of Refugees; in the course of interrogation, methods threatening their human dignity must not be applied to them; not declaring homosexuality at the outset cannot result in rejecting an asylum application, if credibility of the individual’s declaration is established; this person is protected against direct/indirect return to the country of origin because he/she cannot be expelled to a country where he/she is at risk of persecution. 
Finally, transgender persons are facing daily threats of violence and abuse. Many transgender persons are detained when they arrive to destination countries in order to seek protection from violent abuse in their countries of origin. They often experience challenges during the migration route from State officials and the host communities. In particular, when their identity documents do not match their gender expression. In detention, they can face degrading and abusive treatment. Also, high level of poverty, violence and discrimination contribute to their disproportionate involvement in criminal justice system. Therefore, it is important to provide adequate protection to transgender persons and to adequately assess the position of transgender persons in their country of origin, especially if they submit asylum claims. 

[bookmark: _Toc505443858][bookmark: _Toc514242726]4.2.7. Rejected asylum seekers

It has already been mentioned that a status of a person can change in time. Thus, a person lawfully staying on the territory of a state may easily find himself/herself in an irregular situation. One of the most illustrative examples is a situation in which a person applies for asylum and waits to acquire an international protection status, and then his/her application is rejected and such a decision becomes final. In such a situation, the person will have a certain time period in which to leave the country. If the person has not left the country upon the expiry of this time period, he/she immediately finds himself/herself in an irregular sitiation. In the countries which implement the expulsion measure, such a person will be returned to the country in which he/she previously resided or which he/she transited if he/she could have apply for asylum in this country. In such a situation, standards relating to the expulsion need to be applied. If a country does not implement the expulsion measure, it might be the case that this person has nowhere to go to because he/she lacks sufficient financial resources, or that the other country does not want to allow this person to its territory, which makes his/her status complicated and very vulnerable. The legal system of every country needs to find a way to treat these persons differently with regard to undocumented persons, and respect their fundamental rights which, as it has been repeatedly emphasised, apply to all persons under the jurisdiction of a state. 
To satisfy the basic needs of this category of persons, they need to be informed without delay about their status and state reasons for which they do not wish to or cannot leave the territory of the country in which they applied for asylum. Furthermore, they need to be advised about the risks incurred by the status of an undocumented migrant; they need to get support in the form of accommodation and fulfilment of their basic life needs; and they need to be provided with health care in the form of urgent medical treatments. Finally, it is particularly important that this person is offered advice about the meaning of voluntary return to the country of origin, when applicable and safe, and provided with assistance if he/she opts for voluntary return. 
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[bookmark: _Toc514242729]CHAPTER FIVE: MAP OF CRITICAL SPOTS ON MIGRANT ROUTE FROM THE ENTRANCE TO THE EXIT OF THE REPUBLIC OF SERBIA

[bookmark: _Toc514242730]5.1. APPLICATION OF APPROPRIATE LEGAL REGIME

Once a foreigner enters a territory of the Republic of Serbia, one of the following three regimes can apply: 
1. Regime based on the Law on Foreigners, which pertains to all foreigners legally staying on the territory of the Republic of Serbia. Provisions of the Law on Foreigners stipulates that a foreigner can enter and stay in the Republic of Serbia under conditions set forth in this Law, with valid traveller’s document bearing a visa or approval of stay within, unless stipulated otherwise by a law or international treaty. It has already been mentioned that there are several types of visa and that there are bases for granting visas for shorter stay, as well as for temporary and permanent settlement. This Law shall also apply to persons without citizenship (stateless persons) if it is more favourable for them than the Convention relating to the Status of Stateless Persons, ratified by the Republic of Serbia.[footnoteRef:187]  [187:  Regulation on ratification of the Convention relating to the Status of Stateless Persons, Official Gazette of FPRY – International treaties and other agreements, no. 9/59. ] 

2. Regime established by the Law on Asylum, pertaining to persons seeking asylum in the Republic of Serbia, since they claim that they are persecuted in their own countries on one of five bases defined by the Convention relating to the Status of Refugees from 1951. The Law regulates the asylum procedures and stages thereof. If the application for asylum is positively resolved, a person will be granted the international status, which can be either refugee or subsidiary protection, and in case of mass arrivals to the state territory, the so-called temporary protection can be granted.
3. General regime, applied to other migrants, who do not seek asylum in the Republic of Serbia, but have entered the territory of the Republic of Serbia illegally in an attempt to reach economically more developed countries in Europe and find adequate jobs there, or with the aim to apply for asylum there and get refugee status. If these are economic migrants, the state is entitled to apply its own regulations on the protection of state borders and to prohibit such persons to enter the state territory, or, in case of identification of their stay, the state can expel them from its territory. On the other hand, there is a number of migrants who have not applied for the asylum, but they come from areas caught by war or poverty, and it is not possible to return them to the country of origin. They have not applied for the asylum, but are in a sort of tolerated stay on the territory of the Republic of Serbia. Although they do not have regulated status, the aforementioned two laws shall not apply to them. However, it should be understood that although without legal status, they enjoy protection stipulated in all other regulations of the Republic of Serbia pertaining to certain areas of social life, especially those pertaining to the protection of human rights and anti-discrimination. 
Within each of the above categories there may be specific categories of migrants deserving special attention, primarily those that include unnacompanied minors, victims of trafficking  and victims of gender based violence. 



[bookmark: _Toc514242731]5.2. ROAD MAP OF MIGRANTS IN THE REPUBLIC OF SERBIA

Depending on the category of migrants, which has been described in the above text, road map in the Republic of Serbia will differ, thus the scope of rights these persons enjoy during their stay. This road pertains to several phases: first contact with the police, identification and referral to appropriate accommodation, recognition of list of rights and obligations and scope of the rights they enjoy during the stay, and final finding of durable solution for each specific person. 
[bookmark: _Toc514242732]5.2.I. Asylum seekers
1. First contact with the police – they express the intention to seek asylum in the Republic of Serbia in the contact with border police or other police officers, if they are “caught” within the territory of the Republic of Serbia. The police take their fingerprints, establish the identity and issue the document on expressed intention to seek asylum, and then they are referred to the Asylum Office, i.e. to one of the asylum centres, depending on accommodation capacities at that moment. Although this should not be the practice, asylum seekers can accommodate in one of shelter s, where non-documented migrants are usually accommodated. 
2. Accommodation – they are accommodated in one of asylum centres, where basic living conditions are ensured. In the centres, the asylum seekers are provided with meals, basic clothes and footwear, medical checks and contacts with field social workers. Since recently, children have been covered by educational system, and centres also cooperate with non-governmental organisations which provide legal aid and organise various workshops to empower asylum seekers, help language learning and so on.
3. Exercise of other rights – the Law on Asylum defines rights of asylum seekers, and they pertain to rights on education, health and social protection. In addition, since asylum seekers participate in the asylum procedure, they are entitled to free legal aid, in practice rarely provided by lawyers, but most commonly by two non-governmental organisations – Belgrade Centre for Human Rights (their activities are financed by UNHCR) and Asylum Protection Centre – APC (their activities are financed from projects). Legal aid includes informing about the procedure and expected outcomes, assistance and presence in hearings conducted by officers of the Asylum Office, as well as writing complaints to the Asylum Committee in first instance proceedings and writing lawsuits lodged to the Administrative Court in the second instance proceedings.  Legal representatives can write a constitutional complaints to the Constitutional Court, but can also require issue of temporary measures by the European Court for Human Rights and can refer with a file to this international body. Asylum seekers are also entitled to get identification card, which guarantees them freedom to move, as well as access to labour market after 9 months of stay in the territory of the Republic of Serbia, pursuant to regulations pertaining to the area of foreigners’ labour.
4. Final solution – if the asylum seeker is granted with international status in the Republic of Serbia, the Commissariat for Refugees is competent for his/her integration, which is reflected in temporary provision of apartment for use (not longer than one year), and assistance in exercising other rights, based on individual integration plans. Rights enjoyed by a refugee are defined in the Law on Asylum. If the application for asylum is refused or rejected, the person loses legal status in the Republic of Serbia and is given a deadline by which is obligated to leave the Republic of Serbia, if there is no other basis for stay.

[bookmark: _Toc514242733]5.2.2. Irregular migrants

1. First contact with the police – they are referred either to the magistrate because of illegal entrance and stay in the Republic of Serbia, which is followed by pronunciation of measure of expulsion from the territory of the Republic of Serbia, or in case of tolerated stay, they are referred to any of shelter s for migrants. Only in exceptional cases, such as when capacities in shelter s are full, they can be accommodated in asylum centres.
2. Accommodation – they are accommodated in a shelter, where they are provided with basic living conditions. These centres usually are not adapted for longer stay and they are usually located close to borders with neighbouring countries. Conditions in these centres vary, especially in terms of organisation of free-time activities and workshops. 
3. Exercise of other rights – rights of irregular migrants are neither defined by the Law on Foreigners, not by the Law on Asylum, due to which they must be subject to the regime of general protection of human rights, which is guaranteed by the Constitution of the Republic of Serbia. Yet, due to their irregular  situation these persons are given lesser scope of enjoying the rights than those given to asylum seekers since they do not have access to the same services as them. Irregular migrants since recently can exercise right on education and can get legal aid to exercise rights, especially in case of deprivation of liberty, or if they decide later to apply to the asylum. In addition, migrants are entitled only to urgent medical interventions, and they are not entitled to issuance of identity cards or to exercise right on employment. 
4. Final solution – when an irregular migrant enters the Republic of Serbia, they will be sent to the magistrate, who will pronounce the sanction and order the person to leave the state territory within certain deadline. If, for any reason, stay of a non-documented migrant is tolerated, and the person in the meantime has not legalised their status, such as the status of asylum seeker, or if they decide to apply for asylum, or otherwise legalise the stay, and once conditions for that are fulfilled, they should apply for the programme of voluntary return, which is implemented by the International Organisation for Migration. Pursuant to the Law on Migrations Management, the Commissariat is competent for the proposal of programmes for the support of voluntary return for foreigners illegally staying in the territory of the Republic of Serbia into their countries of origin. 

[bookmark: _Toc514242734]5.2.3. Unnacompanied minors 

1. First contact with the police – once they come into first contact with the police, they must establish their identity, and whether they are escorted by their parents or guardians, or other adults, and what their mutual relation is, especially if they are potentially exposed to any risk for bodily or physical integrity, or if they are exposed to any form of abuse or negligence. This is important to identify whether such migrant is an unnacompanied minor. In the Republic of Serbia there is no established procedure for determining the age of a person, which is in place in many European countries. In case that a minor does not have any documents to prove his/her identity, but declares to be a minor, police officers, as a rule of thumb, act as if it was a minor. Such practice can be challenging if it is obvious that a person is adult, because in such case authorities will not act waiting for the minor to allegedly become an adult. Once it is established that a person is a minor without escort of adults, police officers will contact centre for social service to take care of the minor and to assign a guardian immediately, within the social protection service.
2. Accommodation – they must be accommodated in specialised rescue centres for unnacompanied minors. Adequate accommodation means that these persons are separated from adult migrants, they are in safe environment and in a place that can satisfy their basic living needs. Minors can be accommodated in: 1. Institutions of social protection (currently there are 3 such facilities specialised for accommodation of minors, but they are primarily anticipated as homes for education and upbringing); 2. Asylum centres; 3. Rescue centres; 4. Foster families. Last mentioned form of accommodation most closely corresponds to family surroundings, but this service is limited since it depends on number of migrants in the territory of the Republic of Serbia and number of available foster families.
3. Exercise of other rights – they are entitled to all rights as children citizens of the Republic of Serbia. Yet, in practice their rights are limited depending on the accommodation, and mainly are related to satisfying basic living needs and health protection, on participation, maintaining contact with their families, if that is in their interest, and since recently they have been covered by education. They are given guardians, who take care about the protection of their interests and ensure that the best interest of a child is satisfied in all situations. The guardian plays a special role in the asylum procedure since he is present at the expressed intention to apply for the asylum, as well as in application procedure, together with a legal representative, and he must consult with him in terms of all phases of the procedure and application of legal remedies.  
4. Final solution – the guardian must take care about their best interest when resolving their durable situation. This will mainly be reuniting with the family, whether in the receiving country, or in the country of origin if the return was safe, and family members want to reunite with the minor. When they do not want that for any reason, reuniting will not be the best interest of such minor. 

[bookmark: _Toc514242735]5.2.4. Survivors of gender-based violence and trafficking

1. First contact with the police – in the event of an early/immediate identification by the police of a survivor of gender based violence or victim of trafficking, it is necessary to contact immediately the centre for social protection, emergency service, i.e. health care centre if necessary, to ensure medical assistance. Assessment and planning services for victims of trafficking in human beings are provided by the Centre for human trafficking victims protection. 
2. Accommodation – they can be accommodated in centres with other migrants until field workers, victims or third parties report victims to the centre manager. In that case, a victim is provided by safe space, which includes separation from violent persons, i.e. traffickers, while centres for social protection are informed in case of violence, i.e. Centre for human trafficking victims protection in case of trafficking in human beings, and information is provided about available services. 
3. Exercise of other rights – if a victim agrees with the procedure, competent worker of the centre for social protection gives the person a statement on consent to sign, which is then forwarded to the appropriate service provider, which primarily implies medical and psycho-social support. Logistic support is provided by non-governmental organisations and Commissariat for Refugees and Migrations. During the temporary stay, the victim is enabled to recover while possible influence of the perpetrator on her is eliminated. The victim is also enabled to make decision independently about further cooperation with the centre for social protection, i.e. Centre for human trafficking victims protection, court, prosecutor’s office and police, based on timely and complete information about her status, and without conditioning her with obligation to testify. The Centre coordinates the trafficking victim’s protection and in collaboration with other institutions and organisations, it ensures security and protection, appropriate and safe accommodation, psychological and financial support, access to emergency medical protection, access to education, advising and informing about her legal rights in a language the victim understands. In case of need, translation is ensured, as well as interpretation and legal aid in exercising her rights and interests in case of criminal proceedings Centre for the protection of THB victims.
4. Final solution– when a victim is provided with help and support, it can be thought about durable solution for him/her, which can be, as in previous cases, either voluntary return or integration. In case of return, it must be assessed whether the victim, if returned, would again be exposed to risk of gender-based violence or of trafficking in human beings. In case of criminal proceedings against traffickers, temporary stay will be approved to the victim[footnoteRef:188] if this is in the interest of criminal proceedings conduct, and during that period, the victim cannot be expelled from the territory of the Republic of Serbia. In addition, when it comes to victims of gender-based violence, their expulsion from the territory of the Republic of Serbia should be avoided. [188:  Article 28, paragraph 4 of the Law on Foreigners.] 






[bookmark: _Toc514242736]CHAPTER SIX: ACCESS TO TERRITORY, IDENTIFICATION OF MIGRANTS’ NEEDS AND REFERRAL SYSTEM

[bookmark: _Toc514242737]6.1. LEGAL FRAMEWORK OF THE REPUBLIC OF SERBIA

[bookmark: _Toc514242738]6.1.1. General entry regime

When authorised police officers come into contact with an alien, it is necessary to determine if such person fulfils the conditions for legal stay or not, and to establish whether they want to stay in the Republic of Serbia. If the alien has legal basis for stay, they are interviewed based on conditions stipulated in the Law on Foreigners. If the alien does not have legal basis for stay, and wishes to stay in Serbia, police officer must explore on what basis such person wants to stay in Serbia, especially if there is a need for international protection, in which case the person will be referred to the asylum procedure based on the Law on Asylum. 

[bookmark: _Toc514242739]6.1.1.1. Entering the territory of the Republic of Serbia

Access to and crossing the state border in the Republic of Serbia is regulated by the Law on the Protection of State Border. Border Police is responsible for the protection of state border[footnoteRef:189] in compliance with procedures and principles defined in the Integrated Border Management Strategy of the Republic of Serbia.[footnoteRef:190] Border crossing implies any movement of people across the border, which, by rule, can be crossed only in border crossing points with valid traveller’s document or other identification prescribed for state border crossing, in time designated for traffic on a border crossing point and in the way which is compliant with the purpose of the border crossing.[footnoteRef:191]  [189:  Article 5, paragraph 1 of the Law on the Protection of State Border.]  [190:  Strategy pertains to the period 2016 -2020, and was adopted on 18 October 2016. ]  [191:  Article 10 of the Law on the Protection of State Border.] 

Outside border crossing point, state border can be crossed only in case of force majeure, or if such crossing is regulated by certain international agreement. In case of force majeure, state border can be crossed at any time and place, and persons who crossed the border in such way must immediately inform the border police service about that, i.e. immediately upon the expiry of reasons conditioning such way of state border crossing.[footnoteRef:192] [192:  Article 11 of the Law on the Protection of State Border.] 

Main goals of the control implemented by main border services are: safety and security of citizens, elimination of threat for the state border, protection of public order and security of the Republic of Serbia, conservation of health and environment, as well as protection of financial interests and facilitation of international trade. Police officer of the border police is authorised to apply police empowerments to inspect traveller or other identification documents and to establish the identity of a person, and to check the person in prescribed records.[footnoteRef:193] When there is a doubt in person’s identity, i.e. credibility of their travellers’ documents, the officer will take finger and palm prints and other biometric data.  [193:  Article 5 of the Law on the Protection of State Border. ] 

According to law, the task of the officials is to check whether a person meets the conditions for entering the Republic of Serbia, as well as the purpose of their travel. This will always be the case when a person holds valid travel document and visa, and when the person documents the reasons for their stay in the Republic of Serbia. Visa requirements related to entering the territory of the Republic of Serbia are defined by the Law on Foreigners, and they depend on the international policy of the country.
The Law on Foreigners defines the entry of a foreign citizen in the Republic of Serbia as “an arrival of a foreigner at its territory, approved by the competent state authority, by crossing the state border, i.e. border crossing point at which control is carried out”[footnoteRef:194]. [194:  Article 3, paragraph 1, item 4 of the Law on Foreigners.] 

The retention of foreigners in the transit area of ​​the airport or at the port anchorage, and the anchorage of the port through which international traffic is conducted shall not be considered, for the purposes of this Law, as entering the Republic of Serbia, although according to international law, this person is presumed to be in the jurisdiction of the state. On the other hand, the transit is defined as “passing across the territory of the Republic of Serbia”.[footnoteRef:195] [195:  Article 3, paragraph 1, item 5 of the Law on Foreigners.] 

If a person does not have a travel document or does not hold the required visa, it is considered that they have entered the territory of the Republic of Serbia illegally. In terms of the Law on Foreigners, an unlawful entry in the Republic of Serbia is considered: 1) An entry out of place and time determined for crossing of state border; 2) Entry by avoiding border control; 3) Entry by use of someone else’s, unlawful, i.e. false traveling or other document; 4) Entry by giving false data to border police; 5) Entry in the course of duration of protective measure of expulsion of foreigners from the territory of the Republic of Serbia, security measure of expelling foreigners from the country or measure of residence rescinding.[footnoteRef:196] The new Law on Foreigners reads one more requirement as well, which is when a foreigner travels without a travel or other document that serves for state border crossing. In addition, the provision prohibits assisting or attempting to help a foreign citizen to enter illegally the territory of the Republic of Serbia, to pass through or to stay in it, except when such assistance is provided with the aim to save lives, prevent injuries, provide emergency medical assistance, provide humanitarian help, or for humanitarian reasons, without the intention of preventing or delaying expulsion. [196:  Article 10 of the Law on Foreigners.] 

The official can use technical devices, official dogs and physical obstacles to prevent illegal border crossing.[footnoteRef:197] The Law on the Protection of State Border prescribes penalties for illegal crossing or attempting to cross the state border illegally, fine in the amount of RSD 5,000 to 50,000, or a prison sentence of up to 30 days.  [197:  Article 6, paragraph 1, item 12 of the Law on the Protection of State Border.] 

[bookmark: _Toc514242740]6.1.1.2. Denial of entry to the territory of the Republic of Serbia
The Law on Foreigners closely defines situations in which entry to the Republic of Serbia will be denied: 1) He/she does not have a valid travel document, or a visa if required; 2) He/she does not have sufficient financial means to sustain him/her during the stay in the Republic of Serbia, to return to his/her country of origin or transit into the third country, and if he/she is not provided with means of livelihood in any other way during his/her stay in the Republic of Serbia; 3) He/she is in transit, but does not meet the requirements to enter the third country; 4) The protective measure of removal or the security measure of banishment is in effect, or if his/her permission to stay is cancelled, and/or other measures recognised in the domestic or international law, which include the prohibition of crossing the state border, are effective; this prohibition shall apply during the period in which the respective measure, or the cancellation of the permission to stay, is in force; 5) He/she does not have the certificate of vaccination or other proof of good health, when arriving from areas affected by an epidemic of infectious diseases; 6) Required so by reasons related to protection of the public order or the safety of the Republic of Serbia and its citizens; 7) He/she is registered as an international felon in the relevant records; 8) There is reasonable doubt that he/she will take advantage of the stay for purposes other than those declared. A foreigner who enter the territory of the Republic of Serbia illegally shall be fined 10,000 to 50,000 dinars.[footnoteRef:198] The new Law on Foreigners introduces other reasons for denying the entry into the country to a foreigner, including the use of forged documents, and the suspicion that a person will not leave the Republic of Serbia before the expiration of the visa validity period, or if there is a possibility of illegal migration upon entering the Republic of Serbia. Furthermore, for reasons of public security protection, the Law further stipulates that in the procedure of deciding on the rights and obligations of a foreigner in connection with his entry and stay in the territory of the Republic of Serbia, the Ministry of Interior will obtain the opinion of the Security and Information Agency with the aim to conduct a security check of the foreigner in purpose of determining the (in)existence of an unacceptable risk to the security of the Republic of Serbia and its citizens.[footnoteRef:199] Also, for the first time, it is stipulated that the entry of a foreigner is refused by a decision on a standardised entry denial form indicating the exact reasons for denying the entry,[footnoteRef:200] as opposed to the previous practice of verbal denial of entry, with the imposition of a denial in the foreigner’s travel document.[footnoteRef:201]  [198:  Article 84, paragraph 1, item 1 of the Law on Foreigners.]  [199:  Article 9 of the new Law on Foreigners. ]  [200:  Article 15 of the draft Law on Foreigners.]  [201:  Article 15 of the draft Law on Foreigners.] 

The Law on Foreigners clearly prescribes that a foreigner may not be forcibly removed to a territory where he/she would be under threat of persecution on the grounds of his/her race, sex, religion, nationality, citizenship, membership of a particular social group or his/her political views.[footnoteRef:202] The new Law on Asylum includes sexual orientation, as well as gender identity into these grounds. This shall not apply to a foreigner who is, on reasonable grounds, regarded as a threat to security of the Republic of Serbia or to a foreigner finally convicted of a grave criminal offence, wherefore he/she represents a threat to public order.[footnoteRef:203] However, even in this situation, a foreigner must not be forcibly removed into a territory where there is a risk of being subjected to torture, inhuman or degrading treatment or punishment.[footnoteRef:204] The new Law on Asylum and temporary protection also added threat of death sentence, or a serious violation of the constitutionally guaranteed rights. [202:  Article 47, paragraph 1 of the Law on Foreigners.]  [203:  Article 47, paragraph 2 of the Law on Foreigners.]  [204:  Article 47, paragraph 3 of the Law on Foreigners.] 


[bookmark: _Toc514242741]6.1.2. Asylum seekers

Once a person expresses his/her wish to seek the asylum, he/she shall not be punished for unlawful entry or stay in the Republic of Serbia, provided that he/she submits an application for asylum without delay and offers a reasonable explanation for his/her unlawful entry or stay, pursuant to the Law on Asylum.[footnoteRef:205] This Law also stipulates that an alien may, verbally or in writing, express his/her intention to seek asylum to an authorised police officer of the Ministry of Interior, during a border check in the course of entering the Republic of Serbia, or inside its territory.[footnoteRef:206] The new Law on Asylum and Temporary Protection stipulates a possibility of implementing a new procedure at the border crossing point, i.e. in transit area of an airport and ports in internal waters, under condition that asylum seeker is provided with adequate accommodation and food, as well as if the application for asylum can be rejected due to lack of grounds.[footnoteRef:207] [205:  Article 8 of the Law on Asylum.]  [206:  Article 22 of the Law on Asylum.]  [207:  Article 41, paragraph 1 of the new Law on Asylum and Temporary Protection. ] 

Once an alien expresses intention to seek the asylum, police officer will require such alien to present his/her identification and other relevant documents. An alien who has expressed an intention to seek asylum shall be entered into records and referred to the Asylum Office, i.e., the Asylum Centre. An alien shall be under an obligation to report within 72 hours to an authorized officer of the Asylum Office, i.e., the Asylum Centre. Authorised police officers will record the person, which includes issuance of duly certificate containing personal data provided by the alien, or such data can be established from the available identification and other documents held by the alien. Such certificate shall serve as a proof that the alien has expressed the intention to seek asylum and that he/she is entitled to stay in the territory of the Republic of Serbia for 72 hours. Authorised police officer is entitled to search the alien and his/her personal belongings for the reason of finding personal documents and papers needed for issuance of the certificate, fully respecting his/her integrity and dignity, with prior notification given to the alien. Certificate for the person who has expressed the wish to seek asylum is issued on a prescribed document, which cannot serve as identification paper. The certificate will also be issued to members of the family accompanying the person who has expressed intention to seek asylum. 
The Law on Asylum clearly prescribes that an asylum seeker cannot be punished for unlawful entry or stay in the Republic of Serbia, provided that he/she submits an application for asylum without delay and offers a reasonable explanation for his/her unlawful entry or stay.[footnoteRef:208] Also, the Law at the same time contains the same provision as the Law on Foreigners addressing the prohibition of expulsion. The Law, for example, prescribes that no person can be expelled or returned against his/her will to a territory where his/her life or freedom would be threatened on account of his/her race, sex, language, religion, nationality, membership of a particular social group or political views.[footnoteRef:209] This obligation however shall not apply to a person with respect to whom there are reasonable grounds to believe that he/she constitutes a threat to national security, or who has been convicted of a serious crime by a final court judgment, for which reason he/she constitutes a danger to the public order.[footnoteRef:210] Yet, even in this situation, no person shall be expelled or returned against his/her will to a territory where there is a risk of his/her being subjected to torture, inhumane or degrading treatment or punishment.[footnoteRef:211] [208:  Article 8 of the Law on Asylum. ]  [209:  Article 8, paragraph 1 of the Law on Asylum. ]  [210:  Article 6, paragraph 2 of the Law on Asylum.]  [211:  Article 6, paragraph 3 of the Law on Asylum. ] 


[bookmark: _Toc514242742]6.2. PRACTICE IN THE REPUBLIC OF SERBIA WITH REGARD TO ACCESS TO TERRITORY 

Despite a very solid legal framework regarding the entry into the territory of the Republic of Serbia, in practice there are numerous difficulties and problems concerning the expression of the intention to seek asylum, as well as deterrent practices in the form of forced return to the territory from which the person came to the territory The Republic of Serbia, without examining the circumstances of each person individually and the possible threats that the person may face by returning to that country or indirectly, to the country of origin.
The first contact that migrants establish with authorities of the Republic of Serbia pertain to those made with authorised officers of the Ministry of Interior, i.e. with officers of the departments of the Directorate for Border Police of the Ministry of Interior. In addition to officers of MoI, the Army of the Republic of Serbia is also involved, since the Government of the Republic of Serbia at its session held on 17 July 2016 adopted a Decision on formation of police and military forces for accomplishing joint tasks.[footnoteRef:212] These joint security forces are tasked with preventing the illegal entry of migrants from the directions of the Republic of Bulgaria and Republic of Macedonia, and with bringing to justice the traffickers of humans who are conducting this illegal activity in the territory of the Republic of Serbia. However, it is important to provide trainings for joint security forces in order to recognise refugees, i.e. migrants in need of help and support.  [212:  http://www.paragraf.rs/dnevne-vesti/190716/190716-vest2.html (17.12.2017).] 

The contact between officers of the MoI and migrants can be in two ways: in the course of border control/while crossing natural borders at the entry to the Republic of Serbia, or within its territory. In order to get into the asylum seeking procedure, or to legalise their stay in the territory of the Republic of Serbia for a period of time, migrants most commonly express the intention to seek asylum in presence of authorised police officer of MoI, who issues a certificate on the expressed intention.[footnoteRef:213] The certificate stipulates that they can refer to some of the mentioned asylum centres within 72 hours. After handing in the certificate to the alien, police officer informs him/her about the addresses of asylum centres, indicating the obligation to refer to the centre within 72 hours, helps him/her to get urgent medical aid and informs him/her that the asylum centre will provide more detailed information about their rights and duties.  [213:  See Article 22, paragraph 1 and Article 23, paragraph 1 of the Law on Asylum.] 

Beside issuing the certificate, a check is conducted to verify whether the alien has already been registered in the database of foreigners and asylum seekers, and if this is not the case, such alien is registered by taking his/her fingerprints and photograph which are uploaded in the MoI electronic database under title “Defined category of foreigners” (DCF) and AFIS (database containing data about perpetrators of crime and offences in the territory of the Republic of Serbia, also used for recording of asylum seekers, since it is more reliable and has better search options).[footnoteRef:214] When conducting this official activity, officers of MoI do not hire translators,[footnoteRef:215] which is serious lack since this is the first communication between foreigners and state authorities. In addition to issuing a certificate, officers of MoI can take a range of steps and activities based on the Law on Asylum and Law of Foreigners, such as: “making a decision on illegal stay[footnoteRef:216] or denial of stay[footnoteRef:217], offence penalty for unlawful entry[footnoteRef:218] or stay in the territory of the Republic of Serbia.[footnoteRef:219] [214:  “Right on asylum in the Republic of Serbia – Periodical report for July-October 2017“, Belgrade Human Rights Centre, 2017, 6, http://azil.rs/azil_novi/wp-content/uploads/2017/11/Periodicni-izvestaj-jul-oktobar-2017-azil-1.pdf (17.12.2017.).]  [215:  Ibid.]  [216:  Article 43 of the Law on Foreigners. ]  [217:  Article 35 of the Law on Foreigners. ]  [218:  Article 65 of the Law on the Protection of State Border; Article 84, paragraph 1 of the Law on Foreigners. ]  [219:  Article 85 of the Law on Foreigners. ] 

However, most migrants see the issuance of a certificate as legalisation of their stay in the territory of the Republic of Serbia, which they perceive as a transit country, while fewer of them decide to get into the asylum procedure. The problem arises when the migrant does not cross the border at the so-called natural border crossings. In such case, he/she does not receive the necessary information on the possibility of issuing a certificate, its significance and the consequences, but is illegally located in the territory of the Republic of Serbia. The migrant comes into contact with MoI officers, who have several options to act. One of them is the automatic issuance of a certificate of expressed intention for asylum, while the others include different measure.[footnoteRef:220] When a foreigner was not issued a certificate of intent to seek asylum at the first contact with police officers, but other measures prescribed by law (decision on illegal stay, misdemeanour punishment for illegal entry or stay in the territory of Serbia, etc.) have been applied, such measures are to be recorded in in the DCF and Afis databases, which are later taken as reasons for refusing to issue a certificate on the intention to seek asylum, thus denying access to the asylum procedure.[footnoteRef:221] The same practice of non-issuing the certificate is also applied in relation to persons who have already been issued a certificate, but did not refer to relevant asylum or one-stop centre within the prescribed deadline of 72 hours.[footnoteRef:222]  [220:  Only during 2016, 15,710 foreigners were punished for unlawful entry. Application of impunity rule in misdemeanour proceedings, Belgrade Human Rights Centre, http://www.bgcentar.org.rs/bgcentar/wp-content/uploads/2016/11/Primena-nacela-nekaznjavanja-izbeglica-u-prekrsajnom-postupku-sa-koricama.pdf.]  [221:  Right on asylum in the Republic of Serbia – Periodical report for July-October 2017, 2017, Belgrade Human Rights Centre, 2017, page 8.]  [222:  Ibid.] 

When it comes to access to the asylum procedure at the airport “Nikola Tesla”, foreigners who, according to the Belgrade Border Police Station, do not meet the conditions for entering Serbia are placed in special transit rooms at the airport, where they can stay for up to a few weeks.[footnoteRef:223] Police officers do not consider these persons as deprived of liberty, and no decision is taken on the deprivation of liberty, which results in the denial of the right to inform the person of their choice about the detention, the right to use legal representative, the right to be informed in a language they understand about the procedure that will apply to them. Thus, foreigners in the transit zone are neither allowed to access the interpreter, nor legal assistance, nor counselling.[footnoteRef:224]  [223:  Ibid, p. 31.]  [224:  Ibid, p. 9.] 

It is also common practice to forcibly return the migrant to the country from which he/she directly entered the Republic of Serbia. Special Representative of the Council of Europe Secretary General for Migrations and Refugees, Ambassador Tomaš Boček, pointed to frequent situations in the Republic of Serbia in which refugees are forcibly returned to neighbouring countries without any procedure, adding that in many cases they do not receive basic information on the asylum procedure, and are generally unable to contact the Asylum Office.[footnoteRef:225] Also, the UN Human Rights Committee has expressed concern about reported cases of collective and forcible expulsion.[footnoteRef:226]  [225:  “Report of the fact-finding mission by Ambassador Tomaš Boček, Special Representative of the Secretary General on migration and refugees to Serbia and two transit zones in Hungary”, Council of Europe, 2017, SG/Inf(2017)33, https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=090000168075e9b2  (24.12.2017). ]  [226: “Concluding observations on the third periodic report of Serbia”, UN Human Rights Committee, 2017, para. 32, http://www.refworld.org/docid/591e9c4b4.html  (17.12.2017).] 


[bookmark: _Toc514242743]6.3. KEY PLAYERS IN FIRST CONTACT WITH MIGRANTS

Police officers – Border Police get into the first contact with migrants and on the basis of their testimonies, they refer a person to a specific institution. Also, migrants can come in contact with local police officers  in case they do not cross the border at the official border crossings, and they contact the police after entering the territory of the Republic of Serbia. Whether the migrant will receive an adequate status and protection will depend on the ability of the police to recognise the expressed intention to seek asylum, as well as risks faced by the migrant, so as not to return him/her to the country from which he/she came, and to send him/her to an institution which is competent to provide appropriate assistance and protection. In order for the police to do this successfully, they should be adequately trained and sensitised for the problems and circumstances related to migrants. They should be trained to recognise particularly vulnerable groups of migrants, especially unaccompanied children and victims of gender-based violence and trafficking, to promptly refer them to institutions responsible for providing assistance and support, or to contact centres for social protection. 
Translators/Interpreters – if police officers cannot communicate with migrants, they cannot recognise the intention to seek asylum, nor identify vulnerable groups of migrants and refer them accordingly. Therefore, they need assistance of professional interpreters in order to understand the reasons for leaving the country of origin, the way to the territory of the Republic of Serbia and the personal circumstances of each migrant. While it is sometimes difficult to provide interpreter in short period of time, it should be taken into consideration that, without understanding the circumstances of each migrant individually, valuable time in his/her referral to an institution in charge of providing assistance and protection may be lost.
Providers of legal aid – based on the first contact and the interview with the migrant, it will be determined whether he/she is an asylum seeker, that is, a refugee, or an economic migrant, and the person will accordingly be referred to the appropriate institution. Staying in a sheltered accommodation may limit his/her right to decide at a later stage to apply for asylum. It is therefore necessary that every migrant has access to legal aid and to be adequately informed about his/her rights and obligations while staying in the territory of the Republic of Serbia, as well as about the possibilities for applying for asylum. This can be done by printing appropriate brochures, as well as by ensuring free legal aid provided by legal aid providers.

[bookmark: _Toc514242744]6.4. INTERNATIONAL STANDARDS TO BE MET IN ACCESS TO TERRITORY

[bookmark: _Toc514242745]6.4.1. Police officers 

It has already been stated that border police are the first to come in contact with migrants, so their role to provide first aid and protection, to refer migrants and to refrain from harmful practices, is of utmost importance. Police officers’ work should be based on the following principles: 
[bookmark: _Toc514242746]1) Respect and protection of human rights of migrants
Police officers shall conduct supervision at the border respecting human rights of all aliens, regardless of their citizenship, migrant status or other circumstances.[footnoteRef:227] Their acting additionally must be such to respect dignity of all aliens, and to be adapted specifically to vulnerable categories of migrants.[footnoteRef:228] In order to achieve this, any violence of human rights must be promptly and adequately investigated, and in such situations, migrants must have access to complaint procedures and indemnification. In order to achieve this standard, it is necessary that border police is familiar with experience and practice which can lead to violation of human rights of migrants in the course of migrations. [footnoteRef:229]   [227:  In this sense, the following principles should be observed: OHCHR, Recommended Principles and Guidelines on Human Rights at International Borders. A/69/CRP. 1, 23 July, 2014, available at the following web address:  http://www.ohchr.org/EN/Issues/Migration/Pages/InternationalBorders.aspx (17.12.2017).]  [228:  See: Human Rights Committee, General Comment No. 15: The Position of Aliens under the Covenant, 11 April 1986; General Assembly, Transforming our world: the 2030 Agenda for Sustainable Development, A/RES/70/1, paragraph 29; UN General Assembly, Protection of migrants, A/RES/70/147, 25 February 2016, para. 3(c); UN General Assembly, New York Declaration for Refugees and Migrants, Outcome document of the high-level plenary meeting of the General Assembly on addressing large movements of refugees and migrants, A/71/L.1, 13 September 2016, para.24. ]  [229:  See, for example, Committee on the Rights of the Child, General Comment No. 6 on the treatment of unaccompanied or separated children outside their country of origin, 2005, par.13, 95, 96; General Assembly, Protection of Migrants, Resolution adopted on 19 December 2011, A/RES/66/172, 29 March 2012, par.4 (e); General Assembly, Promoting efforts to eliminate violence against migrants, migrant workers and their families, Resolution 67/185 adopted on 20 December 2012, A/RES/67/185, 12 March 2013, par.10; General Assembly, Trafficking in women and girls, Resolution 69/149 adopted on 18 December 2014, par. 34-35; Human Rights Council, Protection of the human rights of migrants: migrants in transit, A/HRC/29/L.3, 29 June 2015, para.7(d); OHCHR Recommended Principles and Guidelines on Human Rights at International Borders, A/69/CRP. 1, 23 July 2014; UNHCR, Working with Persons with Disabilities in Forced Displacement, 2011.] 


[bookmark: _Toc514242747]2) Competence to identify migrants in sensitive position
As police officers are the first to come into contact with migrants, they must carry out individual identifications and assessment in order to make sure about the specific protection needs of migrants. This identification should be carried out before or along with the interview for the asylum application. There are two basic methods of identifying an unaccompanied child: 1) observation – when certain parameters are observed which will be analysed and interpreted at a later stage of the procedure, in particular: child’s behaviour; child’s emotional state; child’s relation to adults in his/her environment; organisation of the group where child is located; as well as the health status of the child that can be established in observation; 2) interviews – can be conducted with the child, as well as with adults in his/her environment.[footnoteRef:230] Also, there are indicators that clearly point to the potential existence of a victim of trafficking in human beings. These indicators for adults include: material situation, working conditions, self-control, use of force, appearance and outfit, deception, health condition, manner of communication, behaviour, knowing the community and personal documents, while for children there are several more, such as child labour, relationship with parents/guardians/adults in their company, risks and life history. Also, migrant population record high risk of gender-based violence. It is especially expressed in the following categories of persons: adolescents, widows, women separated from husbands, unmarried women/girls, households with women as heads, older women and men, children from families with men as heads, members of national and religious minorities, physically and mentally challenged persons, people with health problems, pregnant women, breastfeeding women, persons who have already been exposed to sexual violence, as well as persons of certain political affiliation, or persons mobilised for certain political goals. [230:  Interviews are conducted pursuant to semi-standardised reminder defined in Standard Operational Procedures (SOP).] 

Therefore, it is necessary to train police officers to know and recognize indicators, to conduct interviews with migrants in a professional, open and friendly manner, at appropriate place that satisfies basic needs, and with the clear aim of referring migrants at special risk to the relevant institutions, first of all, to centres for social protection. Taking into account this is a particularly important and delicate task, the state should provide sufficient number of competent experts who would be present at the border and actively involved in the referral procedure.[footnoteRef:231]  [231:  See, for example, Committee on the Elimination of Discrimination against Women, General recommendation No. 30 on women in conflict prevention, conflict and post-conflict situations, CEDAW/C/GC/30, 18 October 2013, par. 41(b); Committee on the Rights of the Child, General Comment No. 6 on the treatment of unaccompanied or separated children outside their country of origin, 2005, par. 13, 31, 52; General Assembly, New York Declaration for Refugees and Migrants, Outcome document of the high-level plenary meeting of the General Assembly on addressing large movements of refugees and migrants, A/71/L.1, 13 September 2016, par. 35, Annex I par. 5(a), 5(e), Annex II par.8(l); General Assembly, Protection of migrants, Resolution 70/147 adopted on 17 December 2015, A/RES/70/147, 25 February 2016, par.5 (k).] 


[bookmark: _Toc514242748]3) Referring migrants to adequate service upon identification 

After identifying particularly vulnerable groups of migrants, a person should be referred to the responsible institution. This requires the officers to undergo adequate training, which comprises understanding of the following issues: information needed by the migrant, the information needed by the service to which migrants are referred, what services are available, how they function and what are the differences between them. It is especially important to understand that inadequate referrals will not encourage users to build trust and to seek for help again.[footnoteRef:232]  [232:  See Nevenka Žegarac, “From problems to opportunities in conducting a case”, Faculty of Political Sciences, Belgrade 2015, page 28.] 


[bookmark: _Toc514242749]4) Non-discriminatory treatment of migrants

Prohibition of discrimination and principle of equality are among fundamental principles of human rights. The role of the police is to work in a non-discriminatory manner regarding migrants, with respect to their ethnic origin, citizenship, or some other personal characteristic. Each distinction must be based on the achievement of a legitimate aim and must be proportionate. Measures taken in relation to the suppression of irregular migrations, trafficking in human beings or smuggling must not be discriminatory in their own actions or in the objective thereof, including the exposure of migrants to profiling based on some personal characteristic. Yet, this does not mean that it is illicit to take appropriate special measures, or provide more favourable treatment for members of migrant groups who are particularly sensitive and deserve special assistance and support, such as women and children, especially unaccompanied children.

[bookmark: _Toc514242750]5) Refraining from expulsion, especially collective expulsion of migrants from the territory of the Republic of Serbia

Prior to making a decision to allow entrance and expel a migrant from the territory, each case must be individually examined, which includes adequate assessment of the need for protection of migrants. It is therefore important that officers refrain from deciding on expulsion before making adequate assessment, and they have to enable complaining procedure to a positive decision.[footnoteRef:233] Officers in particular should refrain from collective expulsion of migrants, which implies any measure of national authorities by which foreigners as a group are expelled from the territory of the state, unless such measure is taken on the basis of “reasonable and objective examination” of each individual case, although the foreigner is a part of the expelled group and although the decision made against him/her is similar to the decision about other foreigners encompassed by the same measure.[footnoteRef:234] In other words, any foreigner who is in the territory of the state, regardless of whether being there legally or illegally, must receive a reasonable, objective and effective examination of his/her case.  [233:  Human Rights Committee, General Comment No. 15: The position of aliens under the Covenant, 4 November 1986. par.10; Committee on the Elimination of Racial Discrimination, General Recommendation 30: Discrimination against non-citizens, CERD/C/64/Misc.11/rev.3 (2004), paras.25-28; CEDAW, General recommendation No. 32 on the gender-related dimensions of refugee status, asylum, nationality and statelessness of women, CEDAW/C/GC/32, 14 November 2014, paras. 45, 46; General Assembly, Protection of Migrants, Resolution 66/172 adopted on 19 December 2011, A/RES/66/172, 29 March 2012, para.5(h); General Assembly, New York Declaration for Refugees and Migrants, Outcome document of the high-level plenary meeting of the General Assembly on addressing large movements of refugees and migrants, A/71/L.1, 13 September 2016, paras.24, 58; OHCHR Recommended Principles and Guidelines on Human Rights at International Borders, A/69/CRP. 1, 23 July 2014, Guidelines 7 and 9; OHCHR, “Human rights are for all, even for migrants” – Rights experts remind participants to upcoming UN Summit, 16 September 2016, available at http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?NewsID=20518&LangID=E.]  [234:  Chonka v. Belgium, file no. 51564/99, decision dated 5 February 2002, par 59. This definition was first time mentioned in a file before the European Commission. See Becker v. Denmark, European Commission, file no. 7011/75, decision dated 3 October 1975. 
] 


[bookmark: _Toc514242751]6) Applying force only in exceptional cases

The state shall prohibit excessive use of force and hazardous practices in border control, such as use of water cannons, installation of wire fences or use of dogs against migrants. Force can be applied only in exceptional cases, when it is absolutely necessary to protect national security, public interest or the rights and freedoms of others. In any other case, treatment of migrants requires preservation of their integrity and dignity.

[bookmark: _Toc514242752]7) Respect of confidentiality and privacy of migrants

Every officer must respect the rights of migrant privacy, including the cases of search and confiscation of personal belongings, which must be conducted in accordance with human rights. Travel documents, documents permitting entry, stay, work permit, money, mobile phones, can be confiscated by police only when legally authorised for that and only in certain circumstances. In that case, migrants should be well informed about the reasons for confiscation of their items, where they will be stored and until when. Certificates must be issued for each seized item, and seized property must be returned as soon as possible. In addition, collection of personal data at the border (in particular, biometric data) must be proportionate to the achievement of legitimate goal, obtained in a lawful manner, accurate, protected for limited period of time and safely destroyed. It is particularly important to train police officers that use of biometric data with the aim to identify migrants, involves the use of a free judgement in the scanning process.[footnoteRef:235] Also, it is important to ensure confidentiality in the case of results of disease-related tests, especially HIV. [235:  OHCHR, Recommended principles and guidelines on human rights at international borders, p. 26.] 


[bookmark: _Toc514242753]6.4.2. Interpreters

In order for police officers to respond to their tasks, they must understand the reasons for which a person left the country of origin and arrived to the territory of the Republic of Serbia. It is not encouraged to use other migrants as interpreters, as it can lead to tension since migrants who can speak foreign language are thus given undeserved privileges, and they can learn about the personal circumstances of other migrants. Therefore, it is necessary to involve interpreters immediately, who must adhere to certain standards in the course of their work:  
[bookmark: _Toc514242754]1) Right to interpreter
Right to interpreter must be recognised to a foreigner, unless it is proved that the person understands the language of interview. Migrant can waive this right, but only if legal aid is provided and if such waiver is unequivocal. This right will be made senseless if it is not possible to ensure sufficient number of interpreters, but that will be very difficult for some rare languages. 

[bookmark: _Toc514242755]2) Competence of interpreters
The behaviour of an interpreter shall be professional, and he/she shall be competent for this kind of job, which does not necessarily mean he/she is registered under national rules. Certain level of translation quality must be provided, which is understood when authorised interpreters are in question. In other words, it is not necessary that the translation is realised through authorised interpreters, but in such cases, the state will find it more difficult to prove that the translation was adequate. In another case, when assessing adequacy of translation, the behaviour of a person being interviewed would play a decisive role, who in such case must express disagreement with the translation during the interview. However, it should be borne in mind that migrants will rarely express their doubts and correct the interpreter during the interviews. It should also be taken into account that due to the urgency of the engagement of interpreters in administrative stage, translation will be of lower quality than in the asylum procedure, if such procedure takes place. The reasons for this should be sought in the fact that the asylum seeker will have legal assistance in the proceedings, and the interpreter will be controlled as well, and uttered words will be put in minutes to be signed by all participants in the proceedings, including also the asylum seeker. It is therefore important that these interpreters have the same competences as those engaged in the later stages of the proceedings. 
[bookmark: _Toc514242756]3) Respecting privacy
Every translator must be aware of the fact that everything he/she heard and translated during the interview should remain secret, and that personal information should not be revealed to anyone. This is a part of professional ethics, but it is particularly important in the field of migration, especially when it comes to refugees enjoying international protection. In such cases, anything and everything stated by the person during an interview may put him/her in danger in the state of pursue, especially if he/she is not recognised as refugees and are returned to the country of origin.
[bookmark: _Toc514242757]4) Inter-cultural abilities
The interpreter will preferably be familiar with the culture the migrant comes from, because only one word or non-verbal sign can be rude in the culture the migrant comes from, and can lead to disturbance of pleasant and friendly atmosphere. For example, pointing a finger at someone is very inappropriate in most Arab societies, and can be provocative and offensive if the interpreter is not properly dressed or wears religious symbols that can provoke a migrant. It is therefore desirable that all interpreters, whether professional ones or hired ad hoc, pass through an appropriate training to make them familiar with cultures most common to majority of migrants. This is important not only for the establishment of a trustful relationship, but also in order to break down certain stereotypes and prejudices against migrants, which also can affect quality of translation.
[bookmark: _Toc514242758]5) Adequate translating
In addition to competency, it is very important that interpreters know their role, which is to translate as closely as possible what the migrant said during the interview. They should not take role of anthropologists, psychologists, and end migrants’ sentences, or to advise migrants how to answer specific questions. In particular, they should not comment on the migrant’s culture, nor should they comment in any way whether the migrant’s statements are correct. The interpreter is not a source of information about the country of origin, regardless of his/her experience and possibly the same origin as the migrant with whom the interview is conducted. In such situations, one should refrain especially from commenting on whether the migrant really belongs to a particular ethnic group, or not. 

[bookmark: _Toc514242759]6) Responsibility for inadequate translating
In most cases, there is no responsibility of interpreters for inadequate translation, and it is difficult to prove it, especially when interpreter is used in first contact with migrants. However, professional interpreters who are on the list are subject to code of ethics and rules of the profession, and therefore whenever possible, they should be engaged to provide translation services.
[bookmark: _Toc514242760]7) Awareness about the importance of first interview
Interpreters involved in first contact with migrants must be aware of the importance of that first interview. Information given to a police officer during the interview may affect future status of a migrant who may be referred to the asylum system if recognized as person deserving international protection, or to one of the shelter s, in which case will be recorded as migrant without documents. It is therefore important that the interpreter understands that his/her behaviour must contribute to an open conversation, which means he/she will not be late for interviews, that he/she should introduce him/herself, should not interrupt the interviewee often, should explain the interviewing procedure to the migrant, and must remain neutral during the interview.
[bookmark: _Toc514242761]7) Special care for vulnerable groups of migrants
Interpreter hired for the translation of first interviews with migrants must be taught about the specific situation of migrants and the need to make breaks during the interview. He/she must certainly pay special attention to sensitive groups of migrants, who need more frequent breaks; it may also happen that the migrant is stressed  previous experience, which will require involvement of a psychologist or psychiatrist who has experience in working with traumatised persons. The role of an interpreter can be very important in determining whether it is an unaccountable statement or a migrant cannot remember some details of the past trauma, which creates a need for break and patience in answering to questions. In such cases, the interpreter can ask them to be patient, talk slowly and use simple phrases, and this especially apply to children and women exposed to violence. This is especially important for migrants who have some mental disorders, when consulting with psychiatrists is mandatory in order to determine the degree of disease, and whether the migrant can express himself or not, how long he/she can focus on the topic and to what extent he/she can cooperate during the interview. 

[bookmark: _Toc514242762]6.4.3. Legal aid providers
Legal aid is one of fundamental rights that migrants should be provided with, because they do not know legal system of the country they are located in. It is important to underline that there is no Law on free legal aid in Serbia, althoug free legal aid is provided in  asylum procedure. However, the Constitution of the Republic of Serbia stipulates that every person, under certain conditions, is guaranteed the right to legal aid, provided by lawyer and legal aid services in local self-government units.[footnoteRef:236] On the other hand, the Law on Asylum stipulates that an asylum seeker can use free legal aid and representation from UNHCR and non-governmental organisations whose objectives and activities are aimed at providing legal aid to refugees. In practice, non-governmental organisations provide legal aid to migrants, and one of them is funded by UNHCR, while other organisations provide legal assistance through projects. Such a solution is not adequate, since the state is the one that is obligated to organise and finance free legal aid for migrants, from the moment they enter the territory of the Republic of Serbia. Providers of free legal aid must meet the following standards: [236:  Article 67 of the Constitution of the Republic of Serbia.] 

[bookmark: _Toc514242763]1) Competence of providers of free legal aid
The main standard that must be met is that the provider of free legal aid is competent to provide legal aid in the area of migrations. This legal area is very specific and requires knowledge of refugee and asylum systems, as well as specific situation of migrants. In order to gain such knowledge, it is necessary for legal aid providers to undergo appropriate trainings, in particular those that enable them to refer to relevant international law. Competence also includes the existence of quality control system for the services provided aimed at improving legal aid.
[bookmark: _Toc514242764]2) Legal ethics
Actions of legal aid providers must be in line with legal ethics, which means providing legal aid professionally and by respecting ethics. It also implies exclusion in the event of a conflict of interest, as well as obligation to keep a secret. Although in the Republic of Serbia there are only codes for lawyers, judges and prosecutors, basic principles contained in these codes should be the basis for treatment of other legal aid providers. Their role is primarily to inform the migrants and to provide legal advice, as well as their representation in relevant proceedings.
[bookmark: _Toc514242765]3) Prohibition of providing aid for personal promotion
Since basic legal aid providers are not subject to codes of ethics, it is very important that they adhere thereto in their work and that they do not use individual cases for their own promotion or for raising the reputation of the organisation they work for. It is very important to understand complex situation of migrants and the need to protect them in every situation by providing adequate information and assistance. This at the same time means that a migrant should not be referred to the asylum system unless there is a basis for obtaining it, as this would burden the asylum system, and the migrant participates in a procedure that does not meet his/her needs.



[bookmark: _Toc514242766]CHAPTER SEVEN: DEPRIVING LIBERTY AND DETAINING THE MIGRANTS
	

[bookmark: _Toc514242767]7.1. NATIONAL LEGAL FRAMEWORK FOR DEPRIVING THE MIGRANTS OF LIBERTY

[bookmark: str_35]Constitution of the Republic of Serbia guarantees the right on freedom and personal security, i.e. depriving of liberty shall be allowed only on the grounds and in a procedure stipulated by the law.[footnoteRef:237] A person is entitled to be promptly informed, in a language such person understands, about the charges and about his/her rights, and about the right to inform a person of his/her choice about deprivation of liberty. Any person deprived of liberty is entitled to lodge a complaint to the court, which is obliged to make urgent decision about the legality of deprivation of liberty and to order release if the deprivation of liberty was unlawful. Penalty which involves deprivation of liberty can be pronounced only by the court.[footnoteRef:238] The Constitution prescribes the treatment of person deprived of liberty, which must be humane, and with respect of dignity of their person.[footnoteRef:239] The person deprived of liberty must not be exposed to any form of violence, or extortion of statement. Any person under reasonable doubt of committing a crime may be remanded to detention only upon the decision of the court, should detention be necessary to conduct criminal proceedings.[footnoteRef:240] The court shall reduce the duration of detention to the shortest period possible, keeping in mind the grounds for detention.[footnoteRef:241]  [237:  Article 27 of the Constitution of RS. ]  [238:  Article 29 of the Constitution guarantees to a person detained without court decision the right to remain silent and the right to be questioned only in the presence of a defence counsel they chose or a defence counsel who will provide legal assistance free of charge if they are unable to pay for it. Any person deprived of liberty without a decision of the court must be brought before the competent court without delay and not later than 48 hours, otherwise they shall be released. ]  [239:  Article 28, paragraph 1 of the Constitution of the Republic of Serbia. ]  [240:  Article 30, paragraph 1 of the Constitution of the Republic of Serbia. ]  [241:  Article 31, paragraph 1 of the Constitution of the Republic of Serbia.] 

Any person who committed crime at the territory of the Republic of Serbia shall be subject to the Law on Criminal Proceedings.[footnoteRef:242] Hence, the same provisions shall apply to a foreigner, but they will be additionally provided with information on reasons for arrest and detention without delay, in a language they understand, and the accused will be interrogated through an interpreter, when he/she does not understand the language of the court.  [242:  Official Gazette of RS, no. 72/2011, 101/2011, 121/2012, 32/2013, 45/2013, 55/2014. ] 

On the other hand, migrants can be detained with regard to migrant context itself, i.e. for the reasons of establishing person’s identity, punishment for illegal entry to the territory of the Republic of Serbia, or measure of forced expulsion. 

[bookmark: _Toc514242768]7.1.1. Migrants

The Law on Foreigners stipulates that as an exception, if required for reasons of security of forced removal, a foreigner may be detained on the premises of the competent authority, but not longer than 24 hours.[footnoteRef:243] On the other hand, a foreigner who is not allowed to enter the country, or who has been issued a decision on expulsion or return, but cannot be forcibly removed immediately or a foreigner whose identity has not been ascertained or who does not possess a travel document, as well as in other cases stipulated by law, shall be ordered to stay in the immigration detention centre of the Ministry, under close police surveillance.[footnoteRef:244] Appeal against the decision shall be decided upon by a responsible court, but the appeal shall not delay enforcement thereof. A foreigner with health-related or other special needs shall be assigned other appropriate accommodation. During the stay in the Detention centre, a foreigner is obliged to observe the house rules and rules of stay in the detention centre, which he/she may not leave without permission.[footnoteRef:245] The new Law on Foreigners clearly defines rights and duties of foreigners during their stay in the Detention centre, which is reflected in the following: 1) obligation of a foreigner not to leave the Centre without permission; 2) obligation of a foreigner to cooperate in the return procedure and to respect the house rules and the rules of stay at the Centre; 3) the right of a foreigner to contact a lawyer, family members and competent consular services; 4) right of a foreigner to get urgent medical care; 5) right of a foreigner to spend some time outside during the day and to have the opportunity for recreation; 6) right of a foreigner to show dissatisfaction with the conditions of accommodation in the Centre through the envisaged procedure; 7) obligations of the relevant authorities to take into account the needs of particularly vulnerable persons; 8) right of relevant and competent national, international and non-governmental organisations to visit the Centre; 9) obligation of the Centre to provide information about the house rules and rules of stay at the centre to foreigners into a language they understand, or assumed to be understood; and 10) rules of conduct of police officers in the Centre in case a foreigner violates house rules and the rules of stay in the Centre. Duration of residence in the Centre shall not be longer than 90 days.[footnoteRef:246] Upon expiry of that time limit, stay of a foreigner in the Detention centre may be extended if: 1) Identity of the foreigner has not been ascertained; 2) The foreigner intentionally obstructs forced removal; 3) The foreigner has filed an application for asylum during the forced removal procedure, with the aim of avoiding forced removal. Total duration of residence in the detention centre shall not exceed 180 days. A foreigner whose identity has been ascertained shall be discharged from the Detention centre if it is expected, on reasonable grounds, that forced removal of the foreigner will not be possible. An underage foreigner shall be placed in the Detention centre together with a parent or other legal representative, as appropriate, unless the competent authority estimates that another type of accommodation is more suitable to the minor.[footnoteRef:247] Stay in the detention centre shall be terminated: 1)  Upon foreigner’s departure from the Republic of Serbia; 2) Upon expiry of the set time limit for such stay; 3) Upon revocation of the decision on ordering or extending the stay in the Detention centre; 4) Upon foreigner’s acquisition of the right to asylum; 5) By release from the Centre.[footnoteRef:248]  [243:  Article 48 of the Law on Foreigners. Detention of a foreigner shall be subject to provisions of the Law on Police.]  [244:  Article 49 of the Law on Foreigners. ]  [245:  Article 51 of the Law on Foreigners. ]  [246:  Article 50 of the Law on Foreigners regulates the duration of stay in the Detention center. ]  [247:  Article 52, paragraph 1 of the Law on Foreigners.]  [248:  Article 53 of the Law on Foreigners.] 

[bookmark: str_60]A foreigner whose identity is known, who has residence and means of subsistence and who cannot be forcibly removed immediately shall be issued a decision on imposing a travel restriction order, requiring a stay in a particular place.[footnoteRef:249] A foreigner ordered with travel restriction shall stay at a specific address and shall regularly refer to closest competent authority. Under justified reasons, a foreigner can temporary leave the particularly designated place of stay only based on a decision issued by competent authority, approving such movement. Restricted travel period cannot exceed 180 days. A foreigner can lodge the appeal against this decision to the Ministry through relevant competent authority within eight days from the receipt of the decision, but the appeal shall not delay the enforcement of the decision. The travel restriction order shall be terminated: 1) Upon the foreigner’s departure from the Republic of Serbia; 2) Upon expiry of the time period for which the travel restriction order was imposed; 3) By declaring the decision void in the appeal procedure; 4) When the competent authority declares the decision void in case that grounds for imposing the travel restriction order have ceased; 5) In the case referred to in Article 50, paragraph 4 of the Law.[footnoteRef:250]  [249:  Article 54, paragraph 1 of the Law on Foreigners. The travel restriction order shall be entered into the foreigner’s travel document. A foreigner who does not possess a travel document shall be issued with a temporary identification card. ]  [250:  Article 55 of the Law on Foreigners. ] 

In situations of unlawful entry and stay in the territory of the Republic of Serbia, misdemeanour proceedings can be initiated. 

[bookmark: _Toc514242769]7.1.2. Asylum seekers

Pursuant to the Law on Asylum, the movement of asylum seekers may be restricted by a decision of the Asylum Office, when it is necessary for the purpose of: 1) establishing identity, 2) ensuring the presence of an alien in the course of the asylum procedure, if there are reasonable grounds to believe that an asylum application was filed with a view to avoiding deportation, or if it is not possible to establish other essential facts on which the asylum application is based without the presence of the alien in question; 3) protecting national security and public order in accordance with the law.[footnoteRef:251] Restriction of movement shall be implemented by: 1) ordering accommodation at the Reception Centre for Aliens under intensified police surveillance; 2) imposing a ban on leaving the Asylum Centre, a particular address and/or a designated area.[footnoteRef:252] The new Law on Asylum and Temporary Protection stipulates measures of restriction of movement which also include regular reporting at certain period of time to district police administration, i.e. police station according to the place of stay, ordering stay in a social protection institutions for minors, under supervision and temporary deprivation of travel document.[footnoteRef:253] [251:  Article 51 of the Law on Asylum.]  [252:  Article 52 of the Law on Asylum. ]  [253:  Article 78, paragraph 1 of Draft Law on Asylum and Temporary Protection. ] 

Restriction of movement shall last as long as there are reasons for such decision, but not longer than three months. Only in exceptional cases, restriction of movement can be extended for three months more. An appeal can be lodged against the made decision, i.e. extended measure, which shall be decided by competent court, but the appeal shall not delay the enforcement of the decision. 
Pursuant to the Law on Asylum, an asylum seeker shall not be punished for unlawful entry or stay in the Republic of Serbia, provided that he/she submits an application for asylum without delay and offers a reasonable explanation for his/her unlawful entry or stay.[footnoteRef:254] The condition for applying the mentioned principle is that the person shall, without delay, explain his/her reasons for unlawful entry, at the same time applying for the asylum. [254:  Article 8 of the Law on Asylum.] 


[bookmark: _Toc514242770]7.2. PRACTICE IN THE REPUBLIC OF SERBIA RELATED TO DEPRIVING THE MIGRANTS OF LIBERTY 

When it comes to the detention of asylum seekers, in practice, the Asylum Office requires their detention extremely rarely, and when detention does take place, asylum seekers are detained for a period shorter than the 6 months, as envisaged.[footnoteRef:255] It is much more common to detain foreigners who did not apply for asylum, regardless of whether they need international protection or not. Such situations imply that persons who have not expressed their intention to seek asylum are detained in the Detention centre for foreigners in Padinska Skela because they cannot be immediately forcibly expelled, either for the purpose of ascertaining their identity, or when they do not have a valid travel document. Regional police stations may detain such persons in the detention centres only with the approval of the Department for Foreigners of the Border Police Administration. The most common reasons for detention relate to situations where it is necessary to ensure the presence of migrants to enable testifying in proceedings against persons charged with criminal offences of smuggling and trafficking in human beings, but this basis does not have legal grounds.  [255:  In 2016, only 12 persons were detained so as to ensure their presence during the asylum procedure. The Asylum Information Database (AIDA), Country Report: Serbia, p. 42.] 

An additional problem is the conviction of a person in the misdemeanour proceedings for illegally entering or staying in the territory of the Republic of Serbia, despite noticed practice of increasing the number of cases where judges applied the principle of impunity in proceedings.[footnoteRef:256] In fact, majority of misdemeanour proceedings, except for cases when impunity principle was applied, ends with the decision on payment of a fine before the decision on expulsion from the territory of the Republic of Serbia is made. In addition, for a part of refugees, magistrate courts make decisions to send refugees to a short-term imprisonment for illegal entry and stay, although the Convention relating to the Status of Refugees and the Law on Asylum guarantee the principle of impunity for illegal entry or stay of asylum seekers and refugees. This practice is partly a consequence of limited access to interpreters, or the ability to express the intention to seek asylum, as well as of possibility of recognising such intent by magistrate judges. The reasons for this should also be sought in the fact that most magistrate judges examine a person in connection with his/her illegal border crossing, and not the circumstances that led to that.[footnoteRef:257] This means that it is necessary to require the foreigner also to state the reason for leaving the country of origin, as well as reasons for entering or staying illegally in the territory of the Republic of Serbia, whether he/she reported to the police and expressed the intention to seek asylum and within what period of time, and if not, what the reasons for that were.[footnoteRef:258] It should be borne in mind that the respect of this principle by the MoI officers would not lead to initiation of a misdemeanour proceedings, since the police would have noticed already at the stage of reviewing the reasons on basis of which the motion to initiate the proceedings was made, that the person would like to express intention to seek asylum.[footnoteRef:259]  [256:  According to statistics of all magistrate courts in Serbia (with exception of magistrate court in Vranje for the second half of 2015), in 701 misdemeanour proceedings the impunity principle was applied in 2015 in compliance with refugee-related provisions, while in 2016 there was an increase in number of files in which the court proceeded pursuant to the impunity principle to asylum seekers and refugees for unlawful entry or stay. Belgrade Human Rights Centre, Right on Asylum in the Republic of Serbia in 2016, page 17.]  [257:  For more information about punishment practice, see Radmila Dragićević Dičić, Marija Vuković Stanković, Lena Petrović, Application of impunity principle to refugees in misdemeanour proceedings, Belgrade Human Rights Centre, Belgrade, 2016]  [258:  Ibid, page 24.]  [259:  Ibid, page 16. ] 

So far, there have been no cases that persons from particularly vulnerable categories were referred to the Detention centre. In practice, it may turned out not to be possible to fully assess the age of a person who has not yet expressed the intention to seek asylum, and such person is exposed to a misdemeanour proceedings due to illegal border crossing or stay in the territory of the Republic of Serbia, but in case of doubts, credits are in most cases given to the person stating his/her age. 
Detention Centre in Padinska Skela – asylum seekers and undocumented migrants can be accommodated in the Detention centre (capacity for 80 persons: 6 rooms for men and 3 rooms for women; residential and hygienic conditions satisfying; right to walk for 2 hours; access to legal aid, inadequate communication with staff)
27 criminal-correction institutions – in these institutions foreigners can be accommodated if sanctioned for illegal border crossing or stay in the territory of the Republic of Serbia (general conditions vary on case by case basis; rooms are overcrowded; lack of adequate activities and contacts with outside world; inadequate communication with staff)
Transit zone of the Nikola Tesla airport – persons detained at the airport (a room of 80m2 with 25 sofas and several blankets; toilets are inside the room and are decent; foreigners cannot exit the place for the whole day)


[bookmark: _Toc514242771]7.3. ROLE OF KEY PLAYERS IN DEPRIVING THE MIGRANTS OF LIBERTY

Judges – must be trained to recognise and understand complex norms of international law pertaining to the protection of refugees and migrants, which will be applied in deciding upon cases including refugees and migrants as parties. Judges must know about the impunity principle for refugees in misdemeanour proceedings, but also must understand that their administrative detention must be last resort, which requires fulfilment of certain standards. In addition, they should be aware that international standard is that minors should never be detained.
Detention authorities – they are obliged to ensure adequate treatment of persons deprived of liberty, free of torture and any other form of maltreatment, and to act in such manner to preserve dignity of persons. In order to achieve that, they must undergo trainings which will include presentation of most important characteristics of culture from which most migrants come to the Republic of Serbia. They also have to take into account that women are to be separated from men, and that they should be provided with time for free activities and stay in open space during a day. It is also important to enhance sensitivity of detention authorities to gender based violence and to ensure safety of migrants who might beat a higher risk of abuse and violence, such as LGBTI persons, women, and other groups who often experience discrimination in society.
Healthcare workers – they take care about health status of migrants, and their role is important taking into account their specific position caused by long travel and uncertain future. That is why many migrants suffer from depression and anxiety, and this is the reason why, in addition to usual treatment, they often are in need of help and support from psychiatrists and medications. Healthcare workers should be trained and sensitized towards gender based violence in order to recognize and help surviviors, including both women and men. Also, they should be sensitized on the position of transgender persons, in case they are undergoing transition and homonal treatment is needed. 
Legal aid providers – in situations of deprivation of liberty, when migrants have limited opportunities to communicate with the outside world, legal aid providers play a key role in providing adequate information about the process of deprivation of liberty, phases and outcomes thereof. They are persons who provide relevant information to a detained migrant and represent his/her interests before judicial or detention authorities. Their task is to examine whether the person was deprived of liberty in accordance with law, and whether the duration of detention is appropriate, given the circumstances of each individual case. In addition, as migrants are informed in a language they understand, but all written documents are in Serbian language, it is necessary to take into account all legal acts, to inform the migrants promptly about such legislation and to lodge files for their protection, where necessary. Their role will be particularly important in cases of appealing against decisions on deprivation of liberty. Finally, they should communicate with the detention authorities with regard to the treatment received by the migrant during the application of liberty deprivation measure. Their role is also recognised in preventing and responding to possible cases of torture and other forms of abuse that can occur through the use of certain coercive means, extortion of statements and evidence, and of placing the migrants in poor detention conditions. 

[bookmark: _Toc514242772]7.4. STANDARDS PERTAINING TO PERSONS IN CONTACT WITH MIGRANTS DEPRIVED OF LIBERTY 

[bookmark: _Toc514242773]7.4.1. Judges

In their work, judges shall adhere the following standards: 

1) Deprivation of liberty as last resort
 It should be borne in mind that deprivation of liberty of an undocumented migrant can happen in a limited number of circumstances and that it should not be an arbitrary or automatic consequence of violation of laws governing the entry and stay of foreigners. In other words, it has to be exceptional, proportionate and necessary to achieve the legitimate aim pursued. When making this decision, individual circumstances of each and every case must be taken into account, as well as the need to periodically review the reasons for the extension of the measure. 

2) Special attention to vulnerable groups of migrants

Although the principles of using detention as a last measure of resort apply to all migrants, there are migrants in certain vulnerable situations for which it is even more important to find alternatives to detention, such as asylum-seekers, victims of torture and trauma, victims of trafficking, children and families with chilsren, disabled and ill migrants amongs others. It is however crucial to make an assessment of each individual case to see if there are certain factors that indicate that the migranst should be kept out of detention to not worsen the well-being and mental health of the individual One should always bear in mind that depriving a minor of liberty is not in accordance with international standards, and that this measure should not be resorted to, but to apply less intrusive measures. Also, when women are deprived of liberty, it should always be kept in mind that they must be physically separated from men, and that specific needs related to breastfeeding and other situations typical of women must be met.

3) Depriving the liberty for violation of migration regulations is of administrative nature
In this case, deprivation of liberty, if detention is necessary and legitimate, is neither a sanction, nor a punishment, which is why it must be corroborated by appropriate material conditions, given its character. 

4) Appropriate conditions for liberty deprivation
Conditions for deprivation of liberty in this case must be such that they provide very limited restrictions and possibilities for different daily activities, some of them in the outside world. herefore, the migrant should have the opportunity to remain in contact with the outside world, which involves telephone calls and visits, while restrictions of movement should be minimised. 

[bookmark: _Toc514242774]7.4.2. Detention unit staff
In their work, detention unit staff must take care about the following standards:
[bookmark: _Toc514242775]1)  Appropriate verifications
Bearing in mind that detention unit staff are tasked with an important public service, staff selection, training and working conditions must enable them to achieve high standards of care for detainees. Not only must they have adequate qualifications, but they also have to be trained to provide adequate assistance and support. This support also includes training in the area of multicultural dialogue, which will enable them to understand specificities of the environment from which the detained migrants come and to take care of these specificities. 
[bookmark: _Toc514242777]2) Treatment of migrants
Treatment of migrants must always be such to respect their human rights and dignity. Treatment of migrants must ensure their well-being and protection from guards and other migrants, if there is a risk of their abuse or violence. It is also important to provide culturally appropriate food, and to have a place to practice their religion. Migrants should also have possibility to have contacts with outside world and to go outside the detention units.  In case any restrictive measures have to be applied to an individual who is posing a danger to him/herself or to others, detention staff must never use  repressive measures that may lead to torture and other forms of abuse, which may consist of tying, use of handcuffs, deprivation of sleep and food, and similar.
[bookmark: _Toc514242778]3) House rules
In order to avoid problems, it is necessary to have clear house rules in closed-type institutions, and copies of house rules should be visibly marked and available in a language that migrants understand. House rules should be sufficiently informative and addressing a wide range of issues, rights and duties that are necessary for everyday life. The house rules should include disciplinary measures and the right of migrants to be heard in the event of a violation, as well as the right to appeal against the decision taken.
[bookmark: _Toc514242779]
[bookmark: _Toc514242780]t7.4.3. Healthcare workers
In their everyday work, healthcare workers must adhere to the following standards:
1) Access to healthcare services
Any person deprived of liberty has the right to be examined promptly by a qualified medical practitioner.[footnoteRef:260] It is particularly important for migrants to undergo a health check, especially for communicable diseases, including tuberculosis. This right also implies the right to medical examinations at migrant’s choice, and in case a migrant is detained, the medical examinations have to be free of charge. A healthcare worker must be available every day in all centres where there are migrants deprived of their liberty. Healthcare workers have the obligation to examine migrants, provide them with medicines, keep their health records, and monitor general hygiene conditions. Whenever medical staff do not know the language of a migrant, or when they cannot communicate in any other language, interpreter support must be provided. [260:  Ibid, paragraph 82.] 

 2) Qualifications and professionalism
Medical staff engaged in preserving the health of migrants deprived of their liberty must be sufficiently qualified for this job, and their work must be ultimately professional. This primarily means that they must treat migrants while preserving their dignity, and it would be preferable if they can undergo intercultural training so that they can more easily and quickly understand specificities of members of the respective ethnic communities and their life habits.
3) Confidentiality of data
Confidentiality of health-related data must be respected in the same way as in case of general population. This means that medical records should not be available to persons other than those from medical profession, and checks should be conducted in privacy, far from the exes of detention staff.
4) Special treatment of vulnerable groups
Each migrant is a particularly vulnerable group because their mental and physical condition is largely influenced by previous traumatic experience, while loss of personal and cultural environment and the uncertain future lead to symptoms of depression, anxiety, and post-traumatic disorders. Therefore, it is very important to achieve cooperation with the outside world, especially with social services and civil society. 

[bookmark: _Toc514242781]7.4.4. Legal aid providers
Since legal aid is very important in providing information and ensuring basic rights of migrants, legal aid providers in their work must comply with basic standards, and that is access to legal assistance. The right to a lawyer or other legal aid provider involves first contact with them, followed by their private communication, as well as access to legal advice regarding the stay, deprivation of liberty and deportation. When migrants are not able only to pay for legal aid, it must be provided to them. Migrants must have the right to effective legal remedy, which implies timely review of the decision on detention, which must be conducted in oral and with legal aid and assistance of interpreters. All other standards referred to in Chapter VI apply to this section as well. 




[bookmark: _Toc505443909]
[bookmark: _Toc514242782]CHAPTER EIGHT: RIGHTS AND OBLIGATIONS OF MIGRANTS DURING THEIR STAY IN THE REPUBLIC OF SERBIA 


[bookmark: _Toc505443890][bookmark: _Toc514242783]8.1. NATIONAL LEGAL FRAMEWORK CONCERNING THE RIGHTS AND OBLIGATIONS OF MIGRANTS

Undocumented migrants do not have a regulated status in the legal system of the Republic of Serbia. They are either punished for illegally entering and staying in the territory of the Republic of Serbia, where the Law on Foreigners is applied, or their stay is tolerated, where the general human rights regime enshrined in the Constitution of the Republic of Serbia and laws regulating areas of importance for migrants, should be applied. The matter of asylum seekers is governed by the Law on Asylum, which defines the scope of their rights, and the matter of persons who have received refuge is regulated by both the Law on Asylum and the 1951 Convention Relating to the Status of Refugees.

[bookmark: _Toc505443891][bookmark: _Toc514242784]8.1.1. The right to appropriate accommodation

During the asylum procedure, asylum seeker has the right to stay within the territory of the Republic of Serbia. The Law on asylum stipulates that pending the adoption of the final decision on asylum application, asylum seekers shall be provided with accommodation and basic living conditions at the Asylum Centre, which is founded by the Government, as part of the Commissariat for Refugees.[footnoteRef:261] The work of the Asylum Centre is coordinated by the Commissioner, who by his acts also regulates the internal organization and systematization of work positions in the Asylum Centre. The Commissioner issues regulations on accommodation conditions, house rules and provision of basic living conditions in the Asylum Centre. Funds for the work of the Asylum Centre are provided from the budget of the Republic of Serbia. In the Asylum Centre, asylum seekers are provided, in addition to accommodation, with basic living conditions: clothing, food, financial assistance. [261: Law on Asylum, Art. 21.] 

If an asylum seeker possesses his/her own financial assets or has been provided such assets in some other manner, he/she shall be obliged to co-finance the costs of his accommodation at the Asylum Centre, and at his/her request, if there are no reasons for the restriction of movement, the Asylum Office shall allow him/her to reside outside the Asylum Centre.[footnoteRef:262] If this is the case, asylum seeker must inform the Asylum Office on any arisen change within 3 days, to avoid suspension of the asylum procedure. [262: Law on Asylum, Art. 39(4).] 

The material conditions in the centres are defined in more detail by the new Law on Asylum and Temporary Protection, so when accommodating an asylum seeker consideration is given to his/her age and sex, to whether he/she has the status of a person who requires special procedural and reception guaranties, as well as to family unity. In addition to accommodation, food and clothes, they are also provided financial support for personal needs, in the amount equal to the benefits allocated to adult beneficiaries of social welfare who have no income and are placed in a social welfare institution. These material conditions of reception may be reduced or terminated, by the decision of the Commissariat, if the asylum seekers have their own funds, if they misuse the granted assistance to make financial gains or if they start to earn income sufficient to cover material expenses of the reception. 
During the major migration crisis, the Government adopted the conclusions on the establishment of reception centres, based on Article 43, paragraph 3 of the Law on the Government.[footnoteRef:263] In these conclusions, the Government does not invoke the provisions of the Law on Asylum and the Law on Migration Management, so it can be concluded that this is an ad hoc solution in solving migration issues. Thus, for undocumented migrants, accommodation is provided in the Reception Centres, for which the Commissariat for Refugees and Migration is in charge. [263: See: Conclusion 05 no. 464-7137/2015 of 27 June 2015; Conclusion 05 no. 464-10040/2015-1 of 19 August 2015; Conclusion 05 no. 019-230/2016-1 of 14 January 2016; Conclusion 05 no. 464-4036/2016 of 24 May 2016; Conclusion 05 no. 019-9572/2016 of 11 October 2016; Conclusion 05 no. 464-472/2017-2 of 24 January 2017. ] 


[bookmark: _Toc505443892][bookmark: _Toc514242785]8.1.2. Right to education

The Law on Asylum prescribes that an asylum seeker shall have the right to free primary and secondary education.[footnoteRef:264] For the purpose of performing tasks within its domain the Commissariat shall cooperate with institutions that perform activities pertaining to education.[footnoteRef:265] [264: Law on Asylum, Art. 41(1).	]  [265: Law on Migration Management, Art. 11. ] 

For undocumented migrant minors there is also an obligation to provide them access to education, based on education related laws applicable to all children, depending on their age.[footnoteRef:266] Thus, the Law on Foundations of Educational System guarantees that each person shall have the right to education and upbringing, i.e. that foreign nationals shall have the right to education and upbringing under the same conditions and in the manner prescribed for the citizens of the Republic of Serbia.[footnoteRef:267] [266: Law on Fundamentals of Education System, “Official Gazette of RS,” no. 88/2017.]  [267: Law on Fundamentals of Education System, Art. 3. ] 

The new Law on Asylum and Temporary Protection specifies that access to education should be provided immediately to the minor asylum seeker, and at the latest within 3 months from the day the application for asylum has been filed.[footnoteRef:268] [268: Draft Law on Asylum and Temporary Protection, Art. 55.] 


[bookmark: str_5][bookmark: _Toc505443893][bookmark: _Toc514242786]8.1.3. The right to health

Pursuant to the Law on Asylum, an asylum seeker shall have equal rights to health care, in accordance with the regulations governing health care for aliens.[footnoteRef:269] The Law on Health Care prescribes that foreign nationals shall have the right to health care.[footnoteRef:270]  The Law also prescribes that the health care of foreigners shall be provided in the way in which health care is provided to the citizens of the Republic of Serbia.[footnoteRef:271] The Law on Asylum prescribes that upon admission to the Asylum Centre, all asylum seekers shall undergo a medical examination in accordance with a regulation passed by the Minister in charge of public health.[footnoteRef:272] Lastly, Law on Migration Management prescribes that the Commissariat shall cooperate with health institutions for the purposes of realization of rights to health care.[footnoteRef:273] [269: Law on Asylum, Art. 40.]  [270: Article 238 (1) of the Law on Health Care, “Official Gazette of RS,”nos.109/2005, 72/2009-partially repealed, 88/2010, 99/2010, 57/2011, 119/2012 i 45/2013-partially repealed.]  [271: Law on Health Care, Art. 239.]  [272: Law on Asylum, Art. 39(2).]  [273: Law on Migration Management, Art. 11(1).] 

The new Law on Asylum and Temporary Protection explicitly lays down  that in excercising the right to health care by applicants, health care shall be provided as a priority to those seriously ill, victims of torture, rape or other serious forms of phsychological, physical or sexual violence, and the applicants with mental disabilities.[footnoteRef:274] [274: Draft Law on Asylum and Temporary Protection, Art. 54.] 

[bookmark: _Toc505443894]
[bookmark: _Toc514242787]8.1.4. The right to social protection

[bookmark: clan_6]The Law on Asylum prescribes that asylum seekers shall have the right to welfare benefits.[footnoteRef:275] The Law on Social Welfare prescribes that each individual and family who need social assisstance and support for the purposes of overcoming socil and living difficulties and creating conditions for fulfilling basic living needs shall have the right to social welfare.[footnoteRef:276] Citizens of the Republic of Serbia are stated as beneficiaries of social welfare, while foreign nationals may become beneficiaries in accordance with the law and international treaties.[footnoteRef:277] Regulations on social welfare for asylum seekers or persons granted asylum, are adopted by the minister in charge of social policy. For the purpose of performing tasks within its domain the Commissariat shall cooperate with social welfare institutions.[footnoteRef:278] [275: Law on Asylum, Art. 41.]  [276: Law on Social Welfare, Art. 4, “Official Gazette of RS,” no. 24/2011.]  [277: Law on Social Welfare, Art. 6. ]  [278: Law on Migration Management, Art. 11. ] 

The Law on Social Welfare particularly specifes that minors and adults up to the age of 26 are social welfare beneficiaries when their health, safety and development are endangered, due to domestic and other life circumstances, or if it is certain that without the support of the social protection system they cannot reach an optimal level of development.[footnoteRef:279] [279: Law on Social Welfare, Art. 41(2).] 

The new Law on Asylum and Temporary Protection expressedly stipulates that the asylum seeker shall have the right to social assistance, unless he/she is accommodated in the accommodation facilities of the Commissariat, social welfare institutions, with other accommodation service providers or with other family.[footnoteRef:280] [280: The new Law on Asylum and Temporary Protection, Art. 53.] 


[bookmark: _Toc505443895][bookmark: _Toc514242788]8.1.5. Other rights

In addition to the above mentioned rights, there are certain rights not mentioned in the Law on Asylum. Among those rights is the right of a person who has expressed his/her intention to seek asylum to be informed about his/her rights and obligations in the course of the entire asylum procedure, and the right to free legal aid and representation by UNHCR and NGOs whose objectives and activities are aimed at providing legal aid to refugees.[footnoteRef:281] Also, after registration, the asylum seeker has the right to an identity card to be issued by the Asylum Office, which shall serve as an identification document and as a residence permit in the Republic of Serbia.[footnoteRef:282] The identity card shall also be issued to a family member accompanying an asylum seeker. [281: Law on Asylum, Art. 10.]  [282: Law on Asylum, Art. 60.] 

This list of rights has been extended and further specified by the new Law on Asylum and Temporary Protection. These are the following rights: freedom of movement; information and legal aid, freedom of religion; labour market access and personal identification documents. Freedom of movement implies that, upon admission to the Asylum Centre, the asylum seeker obtains the right of residence on the terriitory of the Republic of Serbia and can freely move on the territory, unless there are reasons to limit his/her movement.[footnoteRef:283]  The law explicitly states that the asylum seeker has the right to be informed about his/her rights and obligations in the course of the entire asylum procerure. Also, the asylum seeker has the right to be informed about his/her rights and obligations relating to the material conditions of reception no later than 15 days from the day he/she has filed asylum application.[footnoteRef:284] He/she also has the right to be informed about civil society organizations providing assistance and information to asylum seekers. It is particularly important that the law guarantees to a person who has expressed the intention to seek asylum as well as to the asylum seeker, the use of free legal aid and representation before competent authorities from associations whose objectives and activities are aimed at providing legal aid to asylum seekers and persons granted the right to asylum, as well as free legal aid from the UNHCR. The new law explicitly guarantees the right of asylum seeker to labour market access, in accordance with the regulations governing the field of employment of foreigners.[footnoteRef:285] Finally, as far as identification document are concerned, the new Law provides that within 3 days from the day asylum seeker applied for asylum, the Asylum Office shall issue, in a prescribed form, identity card which shall serve, until the end of procedure, as an identification document and as a permit of residence in the Republic of Serbia.[footnoteRef:286] The identity card shall also be issued to a family member accompanying asylum seeker who has also submitted the application for asylum. It shall be issued to a person older than 16 years, and at the request of parents it may be issued to a person over 10 years of age.  [283: The new Law on Asylum and Temporary Protection, Art. 49. ]  [284: The new Law on Asylum and Temporary Protection, Art. 56.]  [285: The new Law on Asylum and Temporary Protection, Art. 57.]  [286: Draft Law on Asylum and Temporary Protection, Art. 89.] 



[bookmark: _Toc514242789][bookmark: _Toc505443896]8.2. PRACTICE IN THE REPUBLIC OF SERBIA CONCERNING MIGRANTS RIGHTS AND OBLIGATIONS 

In the Republic of Serbia, asylum seekers, as a rule, are placed in asylum centres, while undocumented migrants are accommodated in reception centres. The conditions in these centres vary in view of accommodation capacities and living conditions, and in view of available services, given that in some of them there are several actors who provide certain services, on which the enjoyment of the respective rights depends. These actors are not always in a position to cooperate and align their mandates, therefore it is necessary to enhance multisectoral coordination and cooperation.  In result of this, standard operative procedures are being developed for particularly vulnerable migrant groups that aim to establish a common understanding of all stakeholders involved in their protection of the risks they face in the context of emergency situations and to ensure that in any situation they shall get appropriate needed support. This process is carried out with the assistance and support of international and non-governmental organizations.

[bookmark: _Toc505443897][bookmark: _Toc514242790]8.2.1. Accommodation

8.2.1.1. Asylum Centres

Issuance of certificates of intent to seek asylum represents a precondition for aliens to be placed in asylum centres or reception centres, and in the Republic of Serbia these certificates are issued without adequate and sensitive profiling, because the police officers have not been conducting assessments of the foreigners’ real intentions – whether or not they wanted to remain in Serbia, nor does the law lay down grounds for such profiling.[footnoteRef:287] Thus, during the first contact, police officers do not distinguish between persons who really want to seek international protection in the Republic of Serbia and other migrants. The problem is that the legal framework does not have regulations that would allow migrants who do not want to seek asylum in Serbia to legalise their stay for a specific period of time and enjoy elementary rights such as the right to accommodation, nutrition, health care and psycho-social support.[footnoteRef:288] Therefore, it frequently happens that individuals who really want to stay in Serbia are issued certificates with referral to the reception centres which at that particular moment have free accommodation capacities, rather than to the asylum centres because they are filled in, which in practice prevents them to initiate the asylum procedure.[footnoteRef:289]  Namely, during 2016, the Asylum Office carried out official actions only at the asylum centres, and the persons accommodated in the reception centres did not have the opportunity to apply for asylum .[footnoteRef:290] [287: Belgrade Centre for Human Rights, “Right to Asylum in the Republic of Serbia 2016,”p. 21. ]  [288: Ibid, p. 20.]  [289: Ibid, p. 21.]  [290: Ibid.] 

Asylum centres in Serbia are minimum security establishments and their residents do not need permission to leave them during the day (between 6am and 10 pm in the winter period and between 6am and 11pm in the summer period), but they have to be present during the evening headcounts if they wish to keep their places in the asylum centre and pursue the asylum procedure.[footnoteRef:291] On admission to the centre, the asylum seekers submit their certificates of intent to seek asylum in order to be registered in the database kept by the Commissariat for Refugees and Migration, after which the management of the Centre conducts an interview with new residents in order to familiarize them with the rules of conduct and the house rules.[footnoteRef:292] Most often, the certificates are not returned to the residents of the Centre (with the exception of the Krnjaca Asylum Centre), which is not a good practice, given that it is the only document that proves their lawful stay in the territory of Serbia pending the issuance of asylum seeker IDs. [291: Ibid, p. 76.]  [292: Ibid.] 

The conditions in the centres vary,[footnoteRef:293] and there are five centres: [293: Ibid, p. 75.] 

- Asylum Centre in Banja Koviljača 
- Asylum Centre in Bogovađa
- Asylum Centre in Krnjača
- Asylum Centre in Sjenica and 
- Asylum Centre in Tutin

8.2.1.2. Reception centres
Reception centres in Serbia primarily take care of migrants in need of international protection who usually do not want to seek asylum in Serbia, but the regime of residence and the status of accommodated foreigners is not clearly regulated.[footnoteRef:294] Due to the influx of numerous migrants, the competent authorities also sent asylum seekers to the reception centres, so they also need to conduct official asylum procedure actions.[footnoteRef:295] [294: Belgrade Centre for Human Rights, “Right to Asylum in the Republic of Serbia 2016,”p. 96.]  [295: Ibid.] 

The Preševo Centre for the Urgent Reception, Registration and Temporary Accommodation of Refugees and Migrants was established pursuant to a Government Conclusion in June 2015, and initially operated under a minimum security regime, but as of March 2016, the residents were allowed to leave it only if they were escorted by NGO representatives and at specific time of the day, which is why many refugees were reluctant to report to this centre.[footnoteRef:296] Except for the Preševo Reception Centre, there were no MoI officers in any other reception centres during 2016, to perform official actions concerning foreigners, including the issuance of certificates of intent to seek asylum and registration, nor there any Asylum Office employees, to take applications for asylum and conduct interviews.[footnoteRef:297]  [296: Ibid, p. 89.]  [297: Ibid, pp. 88-96.] 


Accommodation standards in reception centres are not uniform and the degree of respect for migrants' rights varies in each centre.[footnoteRef:298] In addition to the Preševo Transit and Reception Centre, there are currently the following reception centres:       [298: Ibid.] 

- Reception Centre in Obrenovac
- Reception Centre in Adaševci
- Reception Centre in Principovac
- Reception Centre in Subotia 
- Reception Centre in Bujanovac 
- Reception Centre in Šid
- Reception Centre in Dimitrovgrad
- Reception Centre in Vranje
- Reception Centre in Divljani
- Reception Centre in Bosilegrad
- Reception Centre in Pirot
- Reception Centre in Sombor
At some points in time in the Republic of Serbia there was not enough accommodation capacities to receive all the migrants, and therefore a certain number of them stayed at informal gathering spaces, under very poor conditions, in parks, or in derelict buildings and other facilities.[footnoteRef:299] [299:  Amnesty International Report 2016/17, Amnesty International, 2017, p. 318.] 


[bookmark: _Toc505443898][bookmark: _Toc514242791]8.2. 2. Education

In Serbia, access to education for migrants and refugees is aggravated.[footnoteRef:300] Most centres in Serbia have child-friendly spaces, where they can spend time playing, designing, learning basics maths or languages or accessing the Internet.[footnoteRef:301] In some centres, there are Serbian and English language teachers who works with them in the children's corner, and also help them with their schoolwork.[footnoteRef:302] In 2017, a total of 200 refugee and migrant children were enrolled in local schools.[footnoteRef:303] The biggest problem for children’s enrolment in schools in Serbia is lack of knowledge of the Serbian language and the lack of teaching staff in schools, although the Ministry of Education has taken steps to improve the situation and issued instructions to every school to set up an inclusive education team.[footnoteRef:304] Also, the lack of educational programs is most visible in the Obrenovac Reception Centre where there is a high number of.[footnoteRef:305] [300:  “Report of the fact-finding mission by Ambassador Tomaš Boček, Special Representative of the Secretary General on migration and refugees to Serbia and two transit zones in Hungary”, Council of Europe, 2017, p. 13. ]  [301: Ibid, p. 15.]  [302: Belgrade Centre for Human Rights, “Right to Asylum in the Republic of Serbia 2016,”p. 77.]  [303: Ibid, p. 16.]  [304: Ibid.]  [305:  “Report of the fact-finding mission by Ambassador Tomaš Boček, Special Representative of the Secretary General on migration and refugees to Serbia and two transit zones in Hungary”, Council of Europe, 2017, p. 15.] 


[bookmark: _Toc505443899][bookmark: _Toc514242792]8.2.3. Health care

Residents of the centres are receiving medical care in the local health centres and in hospitals, while mainly auxiliary facilities are adapted to serve as doctor’s room for providing medical assistance in the centres. The first check-ups are done immediately on admission, in order to diagnose any contagious diseases, and medical staff is mostly available to the residents of the centres also later, when medical examination or treatment is needed.[footnoteRef:306] Given the protracted stay of migrants in very bad and inhumane conditions, infections and other serious diseases are very common and widespread.[footnoteRef:307] Health condition of the migrants is continuously monitored through established regular communication between medical teams of several centres, although, as a rule, it is limited to staff engaged by the same organization.[footnoteRef:308]  Dental care is provided by a mobile team that visits several centres, and the medical team of a specific centre compiles a list of those who need treatment.[footnoteRef:309] Most often, residents seek treatment because of bodily injuries, for which they claim to have been inflicted by other migrants, and also cases of domestic violence and self-inflicted injuries have also been reported, about which the Commissariat for Refugees and Migration has been notified.[footnoteRef:310] When there are pregnant women in the centre, gynaecological examinations are organized at the local health centre, where also children are taken for paediatrician’s examination. [306: Ibid.]  [307: Amnesty International Report 2016/17, Amnesty International, 2017, p. 318.]  [308: Report on the Visit to the Bujanovac Reception Centre, National Mechanism for the Prevention of Torture, 2017, p. 8.]  [309: Ibid.]  [310: Ibid, p. 5] 


[bookmark: _Toc505443900][bookmark: _Toc514242793]8.2.4. Social protection

Staff members of centre for social works are permanently present in some centres, while in most centres they work on call. The Commissariat for Refugees and Migration regularly informs them of the arrival of unaccompanied minors.[footnoteRef:311] However, even in such cases, only few have appointed guardians,[footnoteRef:312] but their number is increasing. Also, only few cases of gender-based violence or trafficking in human beings have been reported. According to the instructions of the Ministry of Labour, Employment, Veteran and Social Affairs, unaccompanied minors should be accommodated in residential institutions that have separate units for children. In practice, however, this is usually not the case, due to the fact that the reception centres are overcrowded and that the premises are inadequate.[footnoteRef:313] The lack of mechanisms for identifying the age of children is also a huge problem in practice, so minors are often treated as adults, which leads to violation of their rights. Also, the cases of the so-called forced marriages are not reported, although it happens that a minor migrant woman who is married to an adult male person comes to the territory of the Republic of Serbia. [311: Ibid.]  [312: Ibid.]  [313:  “Report of the fact-finding mission by Ambassador Tomaš Boček, Special Representative of the Secretary General on migration and refugees to Serbia and two transit zones in Hungary”, Council of Europe, 2017, p. 19.] 

	
[bookmark: _Toc505443901][bookmark: _Toc514242794]8.3. THE ROLE OF DIFFERENT ACTORS IN THE REALIZATION OF THE MIGRANTS’ RIGHTS AND OBLIGATIONS OF MIGRANTS

The Commissariat for Refugees and Migration - The Commissariat for Refugees and Migration - has an important role in providing asylum seekers and migrants accommodation and basic necessities. The Commissariat must cooperate with all educational, health and social services in order to provide adequate assistance and support to asylum seekers and migrants, as well as with non-governmental organizations. Field workers provide immediate assistance and support, and play an important role in identifying particularly vulnerable groups of migrants and referring them to relevant institutions.
Ministry of Labour, Employment, Veteran and Social Affairs - performs public administration tasks related to social issues, anti-discrimination policy, social protection system, family protection system and manages the operation of the Preševo Transit and Reception Centre.
The Centre for Social Work - is tasked to provide assistance and support to asylum seekers and migrants, and, with the help of field workers, to perform identification of unaccompanied minors and other vulnerable groups of children, especially children with disabilities, based on the carried out assessment procedure. In order to fulfil his primary task, field social worker can conduct consultations with the expert from the Centre for Social Work - the guardianship authority, available 24 hours, 7 days a week, in order to undertake urgent interventions aimed at ensuring safety, health care, elementary conditions, and protection of the rights and interests of an unaccompanied minor migrant. The field social worker coordinates the support provided to a child until the arrival of an expert from the Centre for Social Work. Within these tasks, a field worker can refer the child and his family to the required services provided by the Commissariat (urgent accommodation), the Red Cross (food and clothing), emergency health care services, children's corner and mother and baby corner services, services for providing access to information technologies and the Internet, services related to information and distribution of various types of assistance provided by the non-governmental sector. The field worker takes protection measures, that is, keeps the child with the help of the police until the arrival of an expert worker from the Centre for Social Work, accordingly to his assessment; provides psychosocial support to the child; provides information to children, and groups of young people, that re relevant for their safety and security.
The Centre for the Protection of Human Trafficking Victims - performs tasks of assessment of the state, needs, strengths and risks of victims of trafficking in human beings, performs identification tasks and provides adequate assistance and support to victims of trafficking in human beings aimed at their recovery and reintegration. The Centre coordinates the activities of providing social protection services to victims of trafficking in human beings, cooperates with centres for social work, relevant residential institutions, other bodies, services and organizations in order to ensure the best interests and safety of victims of trafficking in human beings.
Educational institutions - they are obliged to cooperate with the Centres for Social Work, the Commissariat and the local authorities in order to provide migrant children access to education equal as the access provided to the citizens of the Republic of Serbia.
Legal aid providers - play an important role in representing minor, as well as adult migrants, participating in all stages of the asylum procedure. As a rule, those are non-governmental organizations dealing with the protection of asylum seekers, but also individual lawyers act as legal aid providers.
Health care institutions - provide health care services through the health professionals engaged in accommodation facilities for asylum seekers and migrants, as a rule, and through physicians in health care centres located in the territory of asylum centres or reception centres.
Non-governmental organizations - via project funding, provide various types of assistance and support to migrants and asylum seekers, including provision of elementary items such as food and clothing, urgent care in certain situations, securing transportation to accommodation facilities, and organizing various leisure  activities and workshops in asylum centres and reception centres.

[bookmark: _Toc505443902][bookmark: _Toc514242795]8.4. VULNERABLE GROUPS OF MIGRANTS

[bookmark: _Toc505443903][bookmark: _Toc514242796]8.4.1. Unaccompanied children and children at risk

The Centre for Social Work is obliged to provide guardianship for unaccompanied children by the appointment of a temporary guardian.[footnoteRef:314] Immediately after a written or oral notification about an unaccompanied child is received from a field social worker, the MoI, the Commissariat for Refugees and Migration, or non-governmental organizations, a temporary guardian must be appointed and the child must be provided the following 1) accommodation; 2) health care; 3) basic necessities (nutrition, clothing, footwear, personal hygiene) and 4) protection of rights and interests (representation). [314: Family Law, Art. 132 (2.4), “Official Gazette of RS,”nos.18/2005, 72/2011 –partially repealed, 6/2015.] 

The scope and substance of the powers of the temporary guardian shall be defined on the basis of the assessment performed at admission. The temporary guardian is appointed by the centre for social work in the territory where the cause for the proceedings has occurred, i.e. by the centre for social work with territorial jurisdiction for the area where the child was found. A change in territorial jurisdiction may occur after the child has been accommodated if the seat of the institution where the child is placed differs, or if the foster family is out of the territorial jurisdiction of the guardianship authority which has appointed the temporary guardian. In this case, the centre for social work with territorial jurisdiction is the one located in the territory where the child is accommodated, or where the foster family lives. A change in territorial jurisdiction also occurs in case of child‘s transfer from an institution or foster family to the asylum centre. The transfer is organized by the institution in which the child was placed and the child is transferred escorted by the guardian and an interpreter. The centre for social work, in whose territorial jurisdiction the asylum centre is located, shall appoint a new temporary guardian for the minor immediately after placement, in order to ensure temporary protection of the personality, rights and interests of the child.
The centre for social work is obliged to make a decision on the placement of a minor immigrant in a social welfare institution.[footnoteRef:315] Transportation from a place where the unaccompanied minor migrant was found to the place of accommodation is carried out in cooperation with the Ministry of Interior and the Commissariat for Refugees and Migration, along with the escorting temporary guardian. The social welfare institution where the unaccompanied minors is placed also provides:  [315: Law on Social Welfare, Art. 41 (2.8).] 

•	health care in accordance with special regulations governing health care;
•	basic needs (housing, adequate food in accordance with the national and religious origin of the minor immigrant, personal hygiene, clothing, footwear, etc.)
•	Leisure time organization;
•	upbringing;
•	education, in accordance with special programs that the Ministry of Education is required to develop, if the minor migrant - refugee in the institution or foster care shall remain for a longer period of time.
 The guardianship authority carries out the following tasks in order to protect the interests of minor migrants at risk:
- Performs assessment of the risk for achieving the best interests of the child
- Makes decisions about the best interests of the child
- Plans the realization of the best interests of the child
- Organizes outreach team for a specific child and coordinates the work of the team
- Monitors the implementation of the plan and provides support to the child
- Appoints a temporary guardian of the child and a guardian when needed
- Ensures arrangement of temporary or long-term protection of the child in cooperation with NGOs,
the Commissariat for Refugees and system institutions
- Appoints legal representative of the child if necessary
- Keeps child’s personal dossier
- Performs urgent interventions

[bookmark: _Toc514242797][bookmark: _Toc505443904]8.4.2. Victims of Trafficking  

The Ministry of Labour, Employment, Veteran and Social Affairs has issued the Instructions for taking action in the event that a person is a victim of trafficking in human beings.[footnoteRef:316] In the event that a field worker or other service provider suspects that an individual is a victim of trafficking in human beings, they are obliged to immediately inform thereabout the Centre for the Protection against Trafficking in Human Beings, the institution within the social protection system whose main activity is aimed at providing comprehensive protection of victims of trafficking in human beings. [316: Ministry of Labor, Employment, Veteran and Social Affairs, Instructions to centers for social works, residential social welfare institutions and to other service providers for the use of indicators for the preliminary identification of victims of trafficking in human beings and actions in case of suspicion that a beneficiary is a victim of trafficking in human beings, 26 July 2017. ] 

The reporting expert worker will assess the need for an urgent coming of the worker of the Centre for the Protection against Trafficking in Human Beings, and is also obliged to take measures to ensure safety in situations endangering the life and health of the beneficiary suspected of being a victim of trafficking. Upon report, the Centre shall, in accordance with its powers, and pursuant to the expert procedure for the identification of victims of trafficking in human beings, take over the coordination with the view to protect the rights and interests of the beneficiary. When the victims are children, the process is coordinated by the competent centre for social work as a guardian authority, in cooperation with the Centre.
The relevant Service of the Centre performs: identification of victims of trafficking in human beings, assessment of risks,  strengths, state, and needs of victims and other persons from their surroundings, develops individual protection plans, refers the beneficiary to the centre for social work, residential institution for the beneficiaries or other institution in order to implement the measures of protection and provision of services, monitors the realization of planned measures and activities, coordinates the process of protection of victims of trafficking in human beings, cooperates with competent authorities, organizations and other services with the view to protect victims, coordinates activities related to the preparation of the victim to take part in court proceedings, collects information on available victim protection programs, available services aimed at providing assistance and support to victims of trafficking in human beings, keeps records and maintains documentation and databases on the identified victims.

[bookmark: _Toc505443905][bookmark: _Toc514242798]8.4.3. Survivors  of gender based violence

In the event that a field worker identifies a victim of gender-based violence, the victim should immediately be provided with a medical examination or psychologist’s assistance. If a person has suffered an injury, he/she should be provided with an urgent medical intervention and care related to sexual and reproductive health, regarding treatment of injuries; clinical care for rape victims should include prevention of unwanted pregnancy, abortion after-care services, prevention and treatment of transmissible infections and HIV. In addition, the victim should also be provided with psychological first aid and counselling on special protection measures related to actions that shall be immediately discussed, and adjusted to individual case, depending on the needs, aimed at moving the person away from threats and risks. These measures may include: alternative transportation, accelerated procedures, relocation of the victim from the group with whom he she is travelling / staying, placement of a person in a special accommodation unit under the surveillance (accommodation in transit centres, safe accommodation in medical facilities), support for asylum seeking etc.[footnoteRef:317] With the victim's consent, he/she she should be referred to appropriate support services, as well as to legal representation. Referral is performed using the encrypted Interagency Form for Victims of Gender-Based Violence. [317:  See: Draft National standard operating procedures for prevention and response to gender-based violence in crisis situations, Belgrade, July 2016. ] 


If the case is reported to the police, the police shall refer the case to the judiciary only when the victim has given informed consent, and then he/she should be provided legal assistance. The victim and her companion (lawyer) shall report that they want to make a confidential interview at the main police desk, in the reception centre or other facility, and the police officer shall refer the victim to a private room for interviews. The police officer shall take a statement and obtain information relevant to the investigation of the alleged offense, as well as evidence from health professionals, together with a report on the conducted examination and analysis. The police officer shall make a report on the receipt of a criminal complaint and forward the information to the public prosecutor. All costs of expertise and examinations are borne by the Ministry of Labour, Employment, Veteran and Social Affairs. The police conducts the investigation and, if necessary, they can arrest the alleged offender and file a criminal complaint to the court, after which the perpetrator can be prosecuted and sentenced.

[bookmark: _Toc505443906][bookmark: _Toc514242799]8.5. STANDARDS FOR THE PROVISION OF SERVICES TO MIGRANTS

[bookmark: _Toc505443907][bookmark: _Toc514242800]8.5.1. Standards for the provision of social protection services

The standards for providing social protection services in the Republic of Serbia are determined by the Rulebook on detailed conditions and standards of provision of social protection services.[footnoteRef:318] These standards apply to all beneficiaries of social protection services. However, protection of migrants was considered to be outside of regular protection schemes and it is important to underline that these standards apply to all migrants, including asylum seekers and irregular migrants.  [318:  “Official Gazette of RS,” no. 42/2013. ] 

These are the following standards: 
1) Admission of the beneficiary – based on direct conversation, beneficiary's personal circumstances shall be assessed, and in particular the capacity of the beneficiary to use the service and the capacity of the service provider to meet his/her needs, as well as the priority for admission
2)  Needs assessment - the assessment of needs, strengths, risks, capabilities, and interests of the beneficiary and other persons important for the beneficiary, as well as the assessment of the service provider’s capacity shall be performed after the admission of the beneficiary, and periodically in the course of providing services in time intervals set by the individual service plan, or pursuant to special standard for the particular service. The assessment shall be performed by an expert worker with the participation of the beneficiary, and if necessary, a legal representative or another person important to the beneficiary.  During the assessment, the service shall be provided – activities shall be conducted in accordance with the identified priority needs of the beneficiary. The assessment shall take into consideration cultural and personal particularities of the beneficiary: geographical and national origin, mother’s tongue, religious beliefs, age, gender, sexual orientation etc. 
[bookmark: str_19]3) Determination of support level  – the level of support to the beneficiary shall be determined based on the assessment results, in consideration of the entire individual functioning of the beneficiary and the type of support needed, in relation to: capacity of the beneficiary to take direct self-care and participate in the activities in the community. 
4) Individual service plan – based on the identified needs, abilities and risks, individual service plan shall be made for each beneficiary, which shall include: the goals to be achieved by the provision of a service; expected outcomes; actual activities to be taken, including activities in the process of adjustment; time frame for the realization of the individual service plan; deadline for the review of the individual service plan; names of persons responsible for the realization of the individual service plan. Individual service plan shall be made by an expert worker, beneficiary or his legal representative, relevant employees and, if necessary, other experts from the organization and the community. 
5) Review – review shall be performed in accordance with the deadlines stated in the individual service plan, determined level of support, defined goals and outcomes, and it shall provide for adjustment of the activities to the needs and goals of the beneficiary and the realized effects of the service. It shall be performed at least once every six months, for the children and the young, and once every twelve months for the adults and elderly beneficiaries. The review shall be undertaken jointly by the expert worker, beneficiary, or his legal representative, relevant employees and, if necessary, other experts of the service provider and experts from the community. 
6) Restrictive actions and measures – restrictive actions and measures toward beneficiaries whose behaviour endangers their own safety, other beneficiaries, personnel, visitors or property, shall be applied exclusively based on planned, monitored, supervised and time limited interventions. In accordance with a special regulation, service provider shall set the procedure for the restriction of movement, isolation or control of beneficiary’s behaviour, and appoint a person responsible for the approval of restrictive actions and measures and keeping records on their application. 
7) Internal evaluation – service provider shall perform internal evaluation of the quality of services provided at least once a year, and it shall include examination of the beneficiary’s’ satisfaction, or the satisfaction of their representatives. This report shall be delivered to the founder of the service, institutions for social protection and shall be available to the professional community. 
8) Personnel development – service provider shall provide appropriate expert support (e.g. consultations, mentorship, supervision according to the appropriate model, etc.), to all persons engaged in the provision of service, in accordance with its plan of professional advanced training made in accordance with the law regulating social protection. 
9) Availability of the programme and services in the community – service provider shall provide programme activities, specially adjusted to the abilities and interests of the beneficiary. If certain activities within the services provided by the service provider cannot be realized with their own resources, they shall be funded by the community, other organizations or by engagement of different profile experts, in accordance with the identified needs of the beneficiaries and their respective individual plans. 

[bookmark: _Toc505443908][bookmark: _Toc514242801]8.5.2. Standards for the provision of services to migrants

In addition to the standards for the provision of social protection services, and having in mind the specific aspects of migrant population, account should be taken of the following standards: 
1) Respect of human rights of the migrants – human rights are recognized to all persons under the jurisdiction of the state, including asylum seekers and undocumented migrants. Thus, it is important to ensure protection of their dignity and respect of their human rights in each phase of their treatment.
2) The principle of non-discrimination and impartiality in treatment – equality of all persons before the law and the prohibition of discrimination are the basic principle of human rights, which requires that the provision of services to asylum seekers and undocumented migrants be at the same level as the one provided to the citizens, unless discriminatory measure is allowed being aimed at a legitimate goal and the measures are proportionate to the realization of that goal. In order to provide appropriate protection, it is necessary that the staff at relevant services perform their work without prejudice toward certain migrant groups, or without stereotypes and bias, which may decrease or prevent the protection in certain situations. 
3) Timely and adequate response to special needs – more than other beneficiaries of the services, migrants require quick action and adequate response in order to meet their needs and provide them protection. 
4) Safety – during the entire procedure of reception and provision of protection to migrants, account should be taken of ensuring their safety in the first place, and that this includes accommodation in the facilities adequate to satisfy their basic living needs, and which meet appropriate living conditions standards. This also implies the separation of children, especially unaccompanied children from adult beneficiaries, as well as the separation of persons at risk of violence from abusers and taking other safety measures.
5) Confidentiality and data protection – during the entire stay in a certain facility, where assistance and support to the migrant is provided, all personal data related to personal circumstances of the migrant, the reasons for his leaving the country of origin, his disease etc., are treated as protected and confidential data. 
6) Information and assistance – during the stay in a certain accommodation facility, asylum seekers and undocumented migrants must have all the information necessary for them to understand their position, prospects for filing an application for asylum, information on available services and similar, as well as the right to a legal aid in all procedures taken against them, or for the realization of their rights. 




[bookmark: _Toc514242802]CHAPTER NINE: MORE PERMANENT SOLUTIONS FOR MIGRANTS

[bookmark: _Toc505443910][bookmark: _Toc514242803]9.1. NATIONAL LEGAL FRAMEWORK  

The Law on Asylum defines conditions under which the right to refuge may cease, thus suggesting the return to the country of origin and integration as two main forms of solutions, in line with the 1951 Refugee Convention.  Thus, the right to refuge shall cease for the following reasons: 1) if a person has voluntarily re-availed him/herself of the protection of his/her country of origin; 2) if, having lost his/her citizenship, a person has voluntarily re-acquired it; 3) if a person has acquired a new citizenship, and thus enjoys the protection of the country of his/her new citizenship; 4) if a person has voluntarily returned to the country he/she left or outside which he/she has remained owing to fear of persecution or ill-treatment; or 5) if a person can no longer, because the circumstances that led to his/her being granted protection have ceased to exist, continue to refuse to avail him/herself of the protection of his/her country of origin.[footnoteRef:319]   [319:  Article 54. Law on Asylum.] 

[bookmark: _Toc505443911]
[bookmark: _Toc514242804]9.1.1. Integration

The Law on Foreigners lays down that permanent residence may be granted to an alien who had an uninterrupted stay in the Republic of Serbia of not less than five years based on temporary residence permit.[footnoteRef:320] The law also stipulates that exceptionally permanent residence may be granted to other aliens who have been granted permission for temporary residence, if thus required by the humanitarian reasons. The Law explicitly stipulates that an alien who has been granted permanent residence shall be equal in terms of rights and obligations with the citizens of the Republic of Serbia, except regarding the rights and obligations from which he/she is exempted pursuant to the Constitution and laws.  [320:  Law on Foreigners, Art. 37(1.1).] 

The Law on Asylum stipulates in its Article 46 that the Republic of Serbia shall, commensurately with its capacities, “create conditions for the inclusion of refugees in its social, cultural and economic life, and enable the naturalization of refugees.“ However, the Law does not define the nature of the integrative process itself, but in Chapter VI on the exercise of rights and the fulfilment of obligations by asylum seekers, refugees and persons granted subsidiary protection, regulates a certain set of rights, based on which it is possible to determine the direction and level of integration.
The Law on Asylum provides for the possibility of obtaining 3 forms of protection as more permanent options of stay in Serbia.

9.1.1.1. Refugee protection

An alien recognized as a refugee shall have the following rights:
- the right to health care, in accordance with the regulations governing health care for aliens[footnoteRef:321] [321:  Law on Asylum, Art. 40.] 

- the right to free primary and secondary education
 - the right to welfare benefits, in accordance with a special regulation[footnoteRef:322] [322:  Law on Asylum, Art. 41.] 

They shall have rights equal to those of the citizens of the Republic of Serbia with respect to:[footnoteRef:323] [323:  Law on Asylum, Art. 42.] 

- intellectual property protection rights
 - free access to courts of law
 - legal aid
 - exemption from the payment of court fees and other fees payable to state organs, and 
- the right to freedom of religion
They shall have rights equal to those of permanently residing aliens with respect to:[footnoteRef:324] [324:  Law on Asylum, Art. 43.] 

- the right to work and rights arising from employment
- entrepreneurship
- the right to permanent residence and freedom of movement
- the right to movable and immovable property, and 
- the right of association
- the right to accommodation, which shall be provided commensurately with the capacities of the Republic of Serbia, but not for longer than one year from the final decision on status recognition (accommodation shall imply the provision of a certain habitable space for use, or of financial assistance necessary for housing).[footnoteRef:325] [325:  Law on Asylum, Art. 44.] 

After residing in the Republic of Serbia for three years from the date of the recognition of the right to refuge, a refugee shall be exempt from possible reciprocity measures in respect of the rights due to him/her according to the law.[footnoteRef:326] A refugee shall also have the right to reunite with his/her family members, and his/her family members who are outside the territory of the Republic of Serbia shall also be granted the right to refuge, unless there are statutory reasons to deny them that status.[footnoteRef:327] The question of family reunification is provided for both by the Law on Asylum and the Law on Foreigners, where the latter is applied in respect of the conditions for family reunification, not defined by the Law on Asylum.[footnoteRef:328] The application for temporary residence for the purpose of family reunification, shall be submitted by an alien – member of the immediate family of a citizen of the Republic of Serbia, or of an alien who has been granted permanent or temporary residence.[footnoteRef:329]  [326:  Law on Asylum, Art. 45.]  [327:  Law on Asylum, Art. 48.]  [328:  Law on Foreigners, Art. 32.]  [329:  Immediate family, in terms of this Law, includes: spouses, their underage children born in or out of wedlock, underage adopted children or underage stepchildren. Exceptionally, other cousins may also be considered as members of the immediate family, provided that there are especially important personal or humanitarian reasons for family reunification in the Republic of Serbia.] 

Concerning citizenship, its is important to underline that one of the requirements for acquisition of the Serbian citizenship by admission is that a foreigner must have registered permanent residence on the territory of the Republic of Serbia for three years.[footnoteRef:330] Residence of persons granted asylum in Serbia is not considered permanent but temporary, and therefore it is practically impossible for them to fulfill this legal requirement.[footnoteRef:331] The Law on Foreigners sets down the necessary requirements for granting permanent residence.[footnoteRef:332] This Law is deficient in that it does not recognize persons granted asylum in Serbia (refugees) as foreigners who were granted temporary or permanent residence.[footnoteRef:333] The Law on Foreigners stipulates that permanent residence may be granted to a foreigner who, by the date of submitting the application for permanent residence in the Republic of Serbia, has stayed uninterruptedly until the date of application for permanent residence for more than five years pursuant to the temporary residence permit.[footnoteRef:334] The Law on Foreigners does not provide for the right to temporary residence of refugees, and consequently they may never acquire the right to permanent residence. Nevertheless, there is a provision in Article 68 of the new Law on Foreigners which says that the permanent residence can be granted to a person who has granted temporary residence, if it is required by request of humanity or it is in the interest of the Republic of Serbia. This foreigner needs to fulfil certain conditions, among which is to have valid passport and means of subsistence. It remains to be seen whom this residence will be granted in practice.  [330:  The Citizenship Law, Art. 14, "The Official Gazette of the Republic of Serbia," no. 135/2004, 90/2007. ]  [331:  Citizenship Law, Art. 14, par. 1, sec. 3.]  [332:  Law on Foreigners, Art. 37; the new Law on Foreigners, Art. 70.]  [333: See more: Right to Asylum in the Republic of Serbia 2016, Belgrade Centre for Human Rights, Belgrade 2017, pp. 107-109.]  [334:  Law on Foreigners, Art. 31, par. 1, sec. 1;  the new Law on Foreigners, Art. 67, par. 1. ] 

9.1.1.2. Subsidiary protection

An alien recognized as a beneficiary of subsidiary protection shall expressly have:
-  the right to accommodation, equally as a refugee, and  
- the right to family reunification in accordance with the regulations governing the movement and stay of aliens[footnoteRef:335] [335:  Law on Asylum, Art. 49.] 

Bearing in mind the status of these individuals, it is to be considered that they are entitled also to other rights guaranteed to refugees, except that this status is time-limited.

9.1.1.3. Temporary protection

An alien who has been granted temporary protection shall have the following rights:[footnoteRef:336] [336:  Law on Asylum, Art. 38.] 

- to residence during the period of the validity of temporary protection
- to a personal document confirming his/her status and residence right
- to health care, in accordance with the regulations governing health care for aliens
- to free primary and secondary education in public schools, in accordance with a special regulation
- to legal aid, under the conditions prescribed for asylum seekers
- to freedom of religion, under equal conditions that apply to the nationals of the Republic of Serbia
- to accommodation, in accordance with a special regulation
- to appropriate accommodation for persons with disabilities
[bookmark: str_44][bookmark: str_46][bookmark: str_47]- right to family reunification, in justifiable cases[footnoteRef:337] [337:  Law on Asylum, Art. 50.] 

Under the Law on Migration Management, the integration falls under the competence of the Commissariat for Refugees, and it is regulated by the Government, upon the recommendation of the Commissariat.[footnoteRef:338]  Much the same, the new Law on Asylum and Temporary Protection stipulates that the Commissariat shall implement integration programs in accordance with the migration management regulations.[footnoteRef:339] The Commissariat for Refugees has adopted the Regulation on criteria for establishing priority for the accommodation of persons granted right to refuge or subsidiary protection and on conditions for use of housing for temporary accommodation, which regulates the related matter. Also, a Regulation has been adopted on the method of inclusion into social, cultural and economic life of persons with recognised right to refuge, which regulates the related matter. [338:  Law on Migration Management, Art. 16.]  [339:  The new Law on Asylum and Temporary Protection, Art. 23.] 


[bookmark: _Toc505443912][bookmark: _Toc514242805]9.1.2. Voluntary Return

The Law on Migration Management stipulates that the Commissariat shall propose programmes to support the voluntary return of aliens residing illegally on the territory of the Republic of Serbia to their country of origin. The new Law on Asylum and Temporary Protection is more precise  and stipulates that the Commissariat shall implement voluntary return programs, for the following categories of aliens:[footnoteRef:340] 1) an alien whose application has been rejected or dismissed under a decision of the competent authorities; 2) an alien whose asylum procedure has been suspended; 3) an alien who has been granted temporary protection; 4) an alien to whom temporary protection has ceased, 5) an alien to whom the right to asylum has ceased; 6) an alien to whom decision upholding the application for asylum has been revoked; and 7) an alien to whom decision granting application for asylum has been cancelled. At the request of referred individuals, the Commissioner shall take appropriate measures to enable them to voluntarily return to the country of origin, taking care of human dignity.[footnoteRef:341] The Commissariat shall consider the relevant reports on the situation in the country of origin of the related individuals, acquaint them with the situation and enable them to make informed decision on return. The program for voluntary return support is passed by the Government on the proposal of the Commissariat.  [340:  The new Law on Asylum and Temporary Protection, Art. 23(2).]  [341:  Law on Asylum, Art. 85.] 

In the current practice, the International Organization for Migration (IOM) implements voluntary returns and supports sustainable reintegration, and regards that this is an indispensable part of a comprehensive approach to migration management, which combines efficient and effective border management, efficient processing of asylum seekers and migrants efficient and dignified return and sustainable reintegration.

[bookmark: _Toc514242806][bookmark: _Toc505443913]9.1.3. Forcible removal 

The Law on Foreigners stipulates that an alien shall be forcibly removed from the territory of the Republic of Serbia if he/she is illegally residing in the Republic of Serbia, or if he/she has not left the Republic of Serbia within the time limit set for voluntary return.[footnoteRef:342] New Law on Aliens stipulates that an alien shall be forcibly removed also when the time limit  for voluntary return has not been set, or when the security measure of expulsion or protective measure of removal of an alien from the country has been  imposed in a court proceeding. It further specifies that forcible removal shall be carried out by the police officers of the competent body or reception centre for aliens in accordance with their powers. It is foreseen for the first time that the supervision of forcible removal shall be performed by the Protector of Citizens. [342:  Law on Foreigners, Art. 46 (1).] 

The Law prescribes that an alien upon whom a protective measure of removal or a security measure of expulsion has been imposed, and an alien to be returned pursuant to an international treaty, shall be immediately forcibly removed. However, as already mentioned, the Law also stipulates prohibition of forcible removal to a territory where the individual would be in danger of persecution, and this is an absolute right in case that this would bring an alien into jeopardy of being subjected to torture or some other form of ill-treatment.[footnoteRef:343] The Law stipulates that the costs of escorting such alien to the state border shall be borne by the alien in question.[footnoteRef:344]  [343:  Law on Foreigners, Art. 47.]  [344:  If the alien has no means of subsistence, the employer that has recruited the alien without the required permit and the individual that has committed to bear the costs of the alien’s stay in the Republic of Serbia shall bear these costs jointly and severally. The costs which cannot be recovered shall be charged to the budget of the Republic of Serbia. See Art. 56 of the Law on Foreigners.] 

[bookmark: str_63]In order to ensure the enforcement of the protective measure of forcible removal, the alien’s travel or other documents and travel tickets may be temporarily seized, in respect of which a corresponding certificate shall be issued.[footnoteRef:345] The Law also regulates treatment of vulnerable persons. Thus, throughout the forcible removal procedure, the competent authority shall take into consideration the specific situation of a foreign national belonging to the category of vulnerable persons, such as: minors, persons fully or partially deprived of their legal capacity, children separated from their parents or legal guardians, disabled people, elderly people, pregnant women, single parents with minor children and survivors of torture, rape or other serious forms of psychological, physical or sexual violence.[footnoteRef:346] Under the new Law on Asylum and Temporary Protection, unaccompanied minors may not be forcibly removed, unless the competent authority is satisfied that they will be returned to a family member, guardian or appropriate reception institution for children. [345:  Law on Foreigners, Art. 57.]  [346:  Law on Foreigners, Art. 58.] 

The Law on Asylum prescribes that an alien whose asylum application has been rejected or dismissed, or whose asylum procedure has been suspended, and who does not reside in the country on some other grounds, shall be obliged to leave the Republic of Serbia within the time limit specified in the relevant decision.[footnoteRef:347] The time limit within which an alien shall be obliged to leave the Republic of Serbia shall not be longer than within 15 days of the receipt of the final decision. If an alien fails to voluntarily leave the Republic of Serbia within the time limit specified, he/she shall be forcibly removed in accordance with the provisions of the Law on Foreigners. The Law on asylum also stipulates obligation to respect the principle of non-refoulement in the same manner as the Law on Foreigners.[footnoteRef:348]   [347:  Law on Asylum, Art. 57(1).]  [348:  Law on Asylum, Art. 6. ] 

[bookmark: _Toc505443914][bookmark: _Toc514242807]
9.1.4. Resettlement

This form of durable solution for refugees is not explicitly laid down in the regulations of the Republic of Serbia. 

[bookmark: _Toc505443915][bookmark: _Toc514242808]9.2. PRACTICE IN THE REPUBLIC OF SERBIA CONCERNING DIFFERENT SOLUTIONS FOR MIGRANTS

[bookmark: _Toc505443916][bookmark: _Toc514242809]9.2.1. Integration

Integration primarily relates to individuals who have received refuge status in the Republic of Serbia. Integration has long been regulated only in relation to refugees from the territories of the former Yugoslavia, while the first regulation concerning the integration of individuals granted asylum was passed only in December 2016 (entered into force in January 2017). Integration is crucial for refugees, but also for the receiving state, in terms of their potential economic, social and cultural contributions to the host country, its citizens and the wider community through their knowledge, skills and experience.
Pursuant to the existing legislative framework, the competence to determine, propose and take measures for the integration of individuals with recognized right to refuge, in accordance with the Law on Asylum, has been assigned to the Commissariat for Refugees and Migration. In this regard, the Commissariat proposes to the Government the method of integration, for final adoption. Competences regarding the manner of exercising the individual rights mentioned above are allocated to individual ministries - depending on the type of the right. For example, the Ministry of Education, Science and Technological Development is competent for the integration of migrants in the sphere of education, while the Ministry of Health is in charge of integration into the health system of the Republic of Serbia.
In the Republic of Serbia, the integration of refugees is featured by an individual approach, which includes the development of integration plans for each person individually. If, besides the individual to whom the right to refuge has been granted, also members of his/her family have been granted right to refugee, individual integration plans are developed in accordance with the principle of family unity and are implemented as a single family integration plan. The integration plan is adopted for a period of one year. It contains information relevant to deciding on the type of assistance to be provided to the individual who has been granted the right to refuge, such as gender, age, education, family status, occupation, work experience and other information of importance for proposing appropriate activities, as well as the proposal of the type and scope of assistance that needs to be provided.
The integration plan is prepared in the Serbian language, and the individual to whom the plan refers is informed about its contents in a language that he/she understands. The Commissariat regularly monitors the implementation of the integration plan and, when required, proposes its changes.
If individuals who have been granted the right to refuge or subsidiary protection are unable to resolve their accommodation alone,[footnoteRef:349] the Republic of Serbia shall provide them accommodation, commensurate with its capacities, within the period not longer than one year from the final decision on status recognition. Since not all persons from this category are equally vulnerable, they are assigned priority, on the basis of a regulation adopted by the Government in July 2015.[footnoteRef:350] Housing is awarded in respect of the principles of non-discrimination, family unity, gender equality and care for individuals with special needs. When deciding on the accommodation, account must be taken of the location of the facility, or its connection with the transport network and the network of social and public services, such as educational, health, etc. Accommodation does not necessarily mean the provision of housing for temporary use, but also the provision of funds to help them in their housing, especially when there are no available housing facilities.  [349:  Art. 4 of the Regulation stipulates that accommodation can be provided exceptionally to an individual who has income sufficient for the housing, if there are available facilities and conditions for temporary accommodation, taking into account the amount of realized income, general material and family situation, as well as the total amount of accommodation expenses.  ]  [350: Regulation on criteria for establishing priority for the accommodation of individuals granted right to refuge or subsidiary protection and on conditions for use of housing for temporary accommodation “Official Gazette of RS,” no. 63/15.] 

Under the Regulation on the method of inclusion into the social, cultural and economic life of individuals granted the right to refuge, the competence for integration has also been assigned to the Commissariat for the following matters:
1) Fully and timely information on the rights, possibilities and obligations of refugees 
This right is ensured in the form of information material, in a language understood by the refugee, or the one reasonably believed to be understood by him/her; the material contains information about the employment opportunities, education and personal development of refugees, information on existing programs and projects designed for the inclusion of these individuals into social, cultural and economic life. This material is prepared by the Commissariat in cooperation with the competent ministries and relevant institutions. This material is electronically published on the Commissariat's website, and the printed material is delivered to the competent ministries and institutions. At the request of a refugee, all information can be given orally. 
2) Serbian Language Teaching 
Serbian language and literacy courses are provided to refugees who do not attend regular schools in the Republic of Serbia, to those who do, as well as to individuals older than 65 years of age. Individuals not attending regular schools are entitled to 300 classes of the Serbian language during a single school year.[footnoteRef:351] [351:  Refugees eligible to work on jobs requiring faculty education may be provided, in addition to 300 classes of the Serbian language and alphabet, additional 100 classes of the Serbian language and alphabet during a single school year in foreign language schools that have certified programs for the Serbian language teaching. Refugees attending school, are entitled to be provided additional 140 classes of the Serbian language and alphabet in foreign language schools or in regular schools, when possible. Elderly refugees are entitled to 200 classes of the Serbian language and alphabet within the customized Serbian language program for daily communication provided by foreign language schools or associations that propose a suitable program and are able to engage the appropriate staff. ] 

If refugees attend Serbian language and alphabet courses outside their place of residence, when it is not possible to organize such classes at their place of residence, they are entitled to reimbursement of transport costs equalling the amount of the public transport costs. The Commissariat is obliged to refer refugees to a Serbian language and alphabet course at latest within two months from the date the decision on the recognition of the right to refuge has become final, taking into account the date of the start of the summer or winter semester in regular schools or foreign language schools.[footnoteRef:352] If a refugee fails to attend classes of the Serbian language and alphabet in the time period determined by the Commissariat without a justified reason, the Commissariat shall not be obliged to provide such individual new or additional classes of the Serbian language. [352:  The time limit can be extended only if the period from the validity of the decision on the recognition of the right to refuge until the beginning of the summer or winter semester in regular schools or foreign language schools is longer than two months, until the beginning of the summer or winter semester in regular schools or foreign language schools.] 

3) Program of Serbian culture, history and constitutional order
Refugees are provided a course program on Serbian culture, history and constitutional order with a maximum duration of 30 classes annually. This program is proposed by associations, and approved and financed by the Commissariat.[footnoteRef:353] If an individual granted the right to refuge fails to attend course program on the Serbian culture, history and constitutional order within the time period specified, without a justifiable reason, the Commissariat shall not be obliged to provide such individual new or additional classes in the course program on the Serbian culture, history and constitutional order. [353:  When developing programs, associations must take into account the mandatory content that the program must have, which is determined by the Commissioner in cooperation with the ministry competent for cultural affairs and the ministry in charge of public administration.] 

4) Assistance in entering the educational system 
Migrants are separately enrolled from other children, as they do not need to pass entry tests in order to enrol to primary or secondary education. However, terciary education is not explicitly mentioned. The assistance provided to children includes provision of the textbooks and educational material; assistance in initiating procedures for the recognition of foreign school certificates; provision of learning assistance; as well as financial support for engaging in extracurricular activities. Assistance is provided in cooperation with schools and associations. Illiterate adults are provided with assistance for getting enlisted in adult literacy programs in cooperation with the ministry responsible for education.
5) Assistance in the realization of the right to health and social protection 
The refugees have equal rights to health care, in accordance with provisions that regulate the health protection of non-nationals. The Commissariat can provide refugees with one-time financial assistance in cases of special social or health needs. One-time financial assistance is provided at the request of an individual to whom the right to refuge has been recognised, or at the proposal of the social or health care institution. The procedure for the allocation of one-time financial assistance and its amount shall be determined by the Commissioner. 
6) Assistance in entering the labour market 
Refugees have equal right as permanent residents in relation to the right to work and to enterpreneurship, including ownership of land, property or assets. They are provided with assistance when entering the labour market in the form of: assistance in obtaining the necessary documents required for getting registered in the records of the National Employment Service and Employment Agency; help in initiating the procedure for the recognition of foreign school certificates and other employment, technical and skill certifications; ensuring enlisting in additional education and other trainings in accordance with the needs of the labour market; as well as assistance in involvement in active employment policy measures. Trainings for the purpose of retraining and additional education is provided by service providers who have certified training programs, in cooperation with the National Employment Service. The right to work is exercised by issuance of a personal work permit (both to asylum-seekers and refugees in the Republic of Serbia) and a fee specified in the Law on Republican Administrative Taxes[footnoteRef:354] must be paid to that effect. [354: ThThe Official Gazette of the Republic of Serbia, no.   43/2003, 51/2003 - corr., 61/2005, 101/2005 – other law, 5/2009, 54/2009, 50/2011, 70/2011 – adjusted RSD sum, 55/2012 - adjusted RSD sum, 93/2012, 47/2013 - adjusted RSD sum, 65/2013 – other law, 57/2014 - adjusted RSD sum, 45/2015 - adjusted RSD sum, 83/2015, 112/2015, 50/2016 - adjusted RSD sum, 61/2017 - adjusted RSD sum,  and  113/2017.] 


[bookmark: _Toc505443917][bookmark: _Toc514242810]9.2.2. Voluntary Return

One from among 17 points of the document adopted by the leaders of the EU and Western Balkans countries in October 2015, relates to actions designed to enhance efficient return of migrants who do not need international protection, with the respect for their dignity and human rights. Bearing in mind that for the majority of migrants, consideration may be given to the option of assisted voluntary return, but that also adequate assistance is needed in that process, it is necessary to improve existing assistance mechanisms[footnoteRef:355].  [355:  Within an IPA II funded project “Protection-sensitive Migration Management in the Western Balkans and Turkey”, IOM is working with the governments in the region to set up national frameworks for assisted voluntary return from the Western Balkans] 

Through the Assisted Voluntary Return and Reintegration program, currently implemented by IOM, migrants wishing to return to home who are not in need of international protection are provided with support for return, as well as for reintegration. In general, AVRR entails several phases of support, including information and advice on return; pre-arrival assistance, including assistance in obtaining appropriate travel documents and air tickets, as well as transfer to the airport; assistance in transit and reception;and assistance for the return, departure and arrival of returnees. Interested migrants are provided with information related to return to the country of origin, other information related to access to services and reintegration opportunities, thorugh individualised counselling prior to departure. Upon arrival, migrants can benefit from reintegration assistance, tailored to thehir needs and plans. 
Under the new Law on Asylum and Temporary Protection, the Commessariat for Refugees and Migration will be in charge for voluntary return of rejected asylum seeker,  foreigner who was granted temporary protection, and the foreigner who lost his/her refugee status. The support to voluntary return program is adopted by the Government, under the proposal of the Commessariat,  and includes the stay in Serbia and the freedom of movement, accomodation, food and clothes, health protection, preschool, primary and secondary education, and the right to information and legal aid.

During 2016, 101 migrants voluntarily returned from Serbia to their countries of origin, and most of them are citizens of Iran, Iraq and Morocco. In 2017, 234 migrants returned from Serbia to their country of origin.[footnoteRef:356] [356:  IOM Serbia, Assisted Voluntary Return from Serbia, August 11, 2016.] 


[bookmark: _Toc505443918][bookmark: _Toc514242811]9.2.3. Forcible removal

It has already been said that the abandonment of the territory of the Republic of Serbia is regulated by the Law on Foreigners and the Law on Asylum. After the final decision in the asylum procedure is made by the competent authority at the first or second instance, or in the administrative procedure, under which the application for asylum is rejected, dismissed or the procedure is suspended, and the asylum seeker does not have any other grounds for residing in the territory of the Republic of Serbia, he shall be obliged to leave its territory within a period not longer than 15 days. Set term implies that the individual shall voluntarily leave the country within this time. If not, he/she shall be forcibly removed from the territory. However, this measure is rarely applied in practice, which means that in most situations the individual whose stay has been cancelled will continue to be physically present on the territory of the Republic of Serbia.
Since in most cases, the asylum procedure is ended by dismissing the asylum application because the individual concerned comes from a safe third country, that is, a country that is considered safe and in which he/she could have sought asylum, but without examining whether the asylum seeker will actually have access to asylum procedure, it may happen that such practice leads to the indirect return of an individual to his/her country of origin where his/her life and physical integrity shall be endangered. In this case, application for a provisional measure can be submitted to the European Court of Human Rights in order to prevent the removal of those individuals. The reason for such a measure usually lies in the possibility of occurence of a risk of incurring irreparable damage to the rights of asylum seekers. In two cases, the request for a provisional measure was granted, and the European Court pointed to the Government that in similar situations it should not remove such individuals from its territory.
The number of aliens imposed the measure of termination of residence in the Republic of Serbia was 6.231 (which is a drastic decrease from over 15,000 in 2015). Over one half of this number were citizens of Afghanistan and Pakistan. More precisely, 38,6% of the total number of returned individuals were citizens of Afghanistan (2.404), 11,9% (743) of Pakistan, 9,7% (606) of Syria and 3,8% (237) of Iran.[footnoteRef:357] On the other hand, there was also a drastic decrease in the number of individuals imposed the protective measure of removal of aliens from the territory of the Republic of Serbia in 2016 (164), compared to 2015 (1.506). The measure of expulsion from the country because of a criminal offence was imposed on a total of 141 individuals, of whom 46,8% were in the age group between 18-30 years, and notably it was imposed predominantly upon males (107), and only upon 34 women. Out of this number, 15 persons were expelled because of the illegal crossing of the state border and human smuggling.[footnoteRef:358]  [357:  It is important to underline that foreigners are given 15 days to leave the territory of the Republic of Serbia, but so far, there is no practice of forcibly returning migrants to Syria if they do not leave the territory by themselves. There is no legal basis for this practice, except the UNHCR reccommendation that States refrain from forcibly returning migrants from Syria. ]  [358:  Migration Profile of the Republic of Serbia for 2016, Commissariat for Refugees and Migration, p. 33, http://www.kirs.gov.rs/docs/migracije/migracioni%20profil%202016.pdf (27.12.2017).] 

It should also be kept in mind that Serbia lacks an adequate procedure for the forcible removal of aliens who are considered to have illegally entered or staying in its territory. In other words, the existing procedure does not provide procedural guarantees against the prohibition of expulsion.

[bookmark: _Toc505443919][bookmark: _Toc514242812]9.2.4. Resettlement

This type of durable solution is implemented by the UNHCR, in respect of individuals identified as refugees, in coordination with resettlement States. During 2017, six refugees moved to third countries in the framework of the resettlement program.[footnoteRef:359]  [359:  UNHCR, Regional Refuge and Migration Response Plan for Europe, January-December 2017, p. 2. ] 

If increased risk and vulnerability have been identified, a refugee may be referred to this program.  Criteria taken into consideration are as follows:
- threat to physical safety and legal security (realization of legal rights) in the country of asylum
- survivor of violence and/or torture 
- significant medical needs that cannot be met in the country of asylum
- risk of sexual/gender-based violence in the country of asylum
- children at risk in the country of asylum
- resettlement is the only way to achieve family reunification
- resettlement is the sole durable solution
When one or more criteria from the list are met in a specific case, there must still be an assessment of whether resettlement is the best durable solution compared to voluntary return and integration. Following their referral to this program, and given consent, refugees shall be presented a list of potential states of admission, whose governments shall make decisions on refugee admissions either by reviewing their dossiers or by organizing interviews. At the end of 2017, 37 countries were involved in the resettlement programs, extended mostly to refugees from Syria, followed by refugees from the Democratic Republic of Congo and the Central African Republic.[footnoteRef:360] [360:  UNHCR, Projected Global Resettlement Needs 2018, Geneva 12-14 June 2017, p. 10. ] 

When the selection process is completed, additional interviews and security checks can be carried out, as well as medical checks and Cultural Orientation education programs. Refugees are provided with travel assistance. The IOM staff will escort refugees to the country of admission and may provide medical escorts, when required. The refugees will be welcomed at the airport where they will get help in order to get prepared as soon as possible for self-sustained life in the new environment.
      
[bookmark: _Toc514242813][bookmark: _Toc505443920]9.3. THE ROLE OF DIFFERENT ACTORS IN DECISION-MAKING AND IN THE IMPLEMENTATION OF DURABLE SOLUTIONS 

The Ministry of the Interior - is in charge of the stay of aliens, international assistance and other forms of international cooperation in the field of the internal affairs, including the removal of individuals from the territory of the Republic of Serbia. In addition, the Asylum Office, takes decisions, in the first instance, on the asylum application, and in case of their rejection or dismissal, sets the time limit within which the asylum seeker will have to leave the territory of the Republic of Serbia.
The Commissariat for Refugees and Migration - is in charge of the integration of individuals who have been granted refuge in the Republic of Serbia, and pursuant to the new Law on Asylum and Refugee Protection it will play an important role in the implementation of the voluntary return. As regards integration, the Commissariat develops for each refugee an individual integration plan, with the contributions from the competent centre for social work, educational institution, National Employment Service, healthcare institution and, when required, in consideration of personal properties of the refugee, also from other bodies and local self-government units in the territory where individuals with recognised right to refuge are residing. Associations experienced in providing legal and psychosocial support to different categories of migrants may assist the Commissariat in designing integration plans. The Commissariat announces public call for the selection of associations that will help in the preparation of the integration plan. The criteria on the basis of which the associations are selected are determined by the Commissioner, with the prior approval of the Asylum Office and the Office for Cooperation with Civil Society. Public authorities, local self-government units, holders of public powers and other organizations involved in the implementation of integration have a duty to respect the principles of the law governing the position, rights and obligations of individuals who have sought or have been granted international protection. Information obtained for the purpose of implementing this regulation shall in particular not be disclosed to the country of refugee's origin, except in cases and in the manner provided for by law.
Top of Form
Bottom of Form

The Ministry of Foreign Affairs - collects data on the country of origin and communicates with the Ministry of Foreign Affairs of the country to which the person shall be voluntarily or forcibly returned.
Police officers - carry out measures of removal from the territory of the Republic of Serbia.
Misdemeanour judges – penalize migrants for illegal entry and stay in the territory of the Republic of Serbia, in which case they set time limits within which they will have to leave the Republic of Serbia.
Local government - plays a major role in implementing measures for the integration of individuals who have received refuge in the Republic of Serbia, which is largely reflected in meeting basic living needs, such as providing assistance in housing, medical and social protection, education, etc.
Centre for Social Work - is involved in the process of voluntary return of unaccompanied children, while the Centre for the Coordination of Trafficking in Human Beings is coordinating the voluntary return of the victims to their countries of origin.

[bookmark: _Toc505443921][bookmark: _Toc514242814]9.4. STANDARDS RELATING TO THE DURABLE SOLUTIONS 

All the above mentioned actors must comply with relevant international standards, depending on the durable solution in question.
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An increase in voluntary returns is to be expected, given that the entry into the European Union has been significantly limited since 2016 and that migrants not eligible for international protection will increasingly opt for the return to their countries of origin. It is therefore important to ensure compliance with the relevant standards in this area, especially considering that this process will be under the authority of the Commissariat for Refugees and Migration.

1) Access to information and adequate information on voluntary return

The state should prepare a comprehensive information package and counselling on all options, including voluntary return, raising individual's awareness of this option and facilitating him/her to make a decision on possible return. These information should be provided immediately after arrival in the territory of the state in order to secure an informed decision of migrant, all available options and the best choice in his/her case. However, it is important to continue providing information about different options in different procedures, as this can encourage migrants to make a decision on voluntary return, especially when they find that they are not able to legalize their stay. However, asylum seekers must be informed in such a way that those who are eligible for international protection have the opportunity to seek and receive asylum. When a voluntary return decision is made, the information process continues and implies that the migrant is informed of the situation in the country of origin, including on social, economic and security conditions, which will help him/her to get prepared for return and sustainable reintegration. Finally, it is particularly important to inform on voluntary return migrants who are no longer in contact with the authorities, either because after the negative decision on their asylum application they have not left the territory of the state or because the authorities have never known their address. As these migrants primarily come in contact with representatives of NGOs, they should be partners in providing information on voluntary return.
 2) Gathering information about the country of origin
It is very important to collect relevant information about the country of origin in order to ensure that the returnees would not be exposed to harmful consequences. The asylum procedure is the primary mechanism for ensuring that individuals would not be returned to a country where they would be at risk of persecution or some irreparable damage. However, some migrants did not have access to the asylum procedure, or did not want to apply for asylum. Therefore, the return procedure must include guarantees that the principle of non-refoulement will be respected, which can be accomplished in two ways: by referral to the asylum procedure or by establishing an independent procedure in which this risk will be examined. Fear that migrants would abuse this procedure in order to extend their stay in the receiving country can be solved by an effective procedure and case management mechanisms.

3) Travel arrangement ensuring respect for the dignity of migrants

When examining travel options, it is important to timely plan the trip. Also, consideration should be given to migrants’ safety, as well as to the way of travelling and the arrangement itself such to ensure respect for the dignity and human rights of migrants. This also implies covering travel costs, as well as pre-departure assistance in form of a one-time grant of cash, food or other required materials  in order to cover basic living needs during the trip. In addition, in some cases, it will be important to assist migrants with their application for travel documents. However, the most important issue to be considered are the specific needs of migrants in vulnerable situations, as well as to prevent a minor's separation from his family and to ensure reunification of the unaccompanied minor with his/her family, as long as it is in his/her best interest. 

 4) Individual counselling on the return

Although in some situations decisions will be made on the voluntarily return of a group of individuals who are returning to the same country of origin, it is important to provide in each specific case individual counselling on all the options for the return and reintegration.

 5) Special assistance for vulnerable migrant groups

All migrants should have the choice and be able to make their own decisions based on unbiased, timely and accurate information. However, migrants with special needs may require specialised assistance during their return and reintegration. In certain cases, the availability of such arrangements may be decisive for deciding whether the migrant will be offered at all to consider a voluntary return program. Thus, in the case of unaccompanied children, matters of decisive importance are availability of guardians in the receiving country, possibility of consultations with the guardians or legal representatives in the country of origin, family reunification or placement in a foster family in the country of origin. Victims of trafficking who do not need international protection may require further medical and psychosocial assistance and support, as well as special reintegration support, which in particular implies that the individual will not be exposed to trafficking again.

6) Development of individual reintegration plans

Adequate information on the economic, social and security situation  in the country of origin allows the migrant to prepare for return and contributes to the sustainability of reintegration. It is therefore important to involve him/her in the development of the reintegration plan, to ensure that it corresponds to individual’s specific needs and skills and to the local context in terms of available opportunities. The plan may include ensuring relevant documentation/certifications are secured prior to departure and the need for various trainings, educational grants, social entrepreneurship assistance, small business loans. Reintegration will be considered sustainable when the returnee has reached a certain level of economic self-sufficiency, that is, social stability within the community and psychosocial well-being that allows him to cope with potential challenges.

 7) Cooperation between the receiving country and the country of origin

Cooperation between the receiving country and the country of origin is important for ensuring return in a dignified and predictable way. The return of migrants is on the agenda of many regional consultative processes. States often formalize the return by signing readmission agreements. Nevertheless, voluntary return must be based on voluntariness and acceptance of the country of origin, which is why the cooperation between respective authorities is invaluable. Cooperation may include the impact of returnees on the country of origin and the provision of financial assistance, in particular by local authorities. In addition, it is important to underline that return and reintegration policies are more effective when linked with the protection of migrants's rights and development opportunities in the country of origin, particularly those that address the root causes of migration (including displacement). 

[bookmark: _Toc505443923][bookmark: _Toc514242816]9.4.2. Removal from the territory of Serbia

With the adoption of the new Law on Aliens, the forcible removal will be defined as the execution of the obligation to return with the application of police powers. In respect of the protection of the state border and national and public security, at some point the authorities of the Republic of Serbia will have to start applying the procedure of forcible removal from the territory of the Republic of Serbia. Since the new Law will introduce the obligation of the carrier to bear the costs of immediate forcible removal of aliens who were denied entry into the Republic of Serbia, or to cover his/her expenses, it is important to understand that here appropriate standards have to be respected.

[bookmark: _Toc514242817] 1) Deportation procedure

The decision on forcible removal must be made pursuant to an appropriate procedure in which the information available shall be examined to allow the authorities to assess all the circumstances relevant to the decision-making process. It must be made in writing, in a language that the individual understands and must include the factual situation, legal framework, decision, available remedies, and the effects of non-compliance. This procedure also implies the possibility of appealing a decision on forcible removal, in a  procedure that is free-of-charge to the migrant, with the assistance of an interpreter and legal representative. The time limit in which the migrant is entitled to appeal must not be unreasonably short, and the remedy must be available and must have a suspensive effect.

[bookmark: _Toc514242818]2) Individual assessment

For each specific individual, there must be an individual case study, since the existence of risks is also different relative to the personal circumstances of the migrant. The assessment will be made in accordance with general information about the situation in the country of origin based on reliable and available information, but taking into account the position of the members of the group to which the individual belongs. This also implies prohibition of collective expulsion and a reasonable and objective examination of each case taking into account its particularities. Individual assessment implies non-execution of the removal measure as long as the individual is not fit to travel. For this reason, a medical examination must always be provided before actually applying the measure.

[bookmark: _Toc514242819] 3) Risk assessment and prohibition of expulsion

When deciding on expulsion, it must be assessed whether by being returned to a particular country an individual will be protected from direct or indirect return to the country of origin, where he/she would be exposed to a threat to his life or risk of torture or other ill-treatment. When the authorities return a person to a third country, they must assess the existence of such threat coming not only from state authorities, but also from private individuals, when state authorities or international organizations are not able to provide assistance and protection.

[bookmark: _Toc514242820]4) Right to respect for family life

This matter is decisive for making the right decision about the forcible removal of a person. It implies that when making a decision, the personal circumstances of the migrant will be considered, and in particular whether the decision on deportation will affect his family life. The question of separation of the family will in particular be relevant in a situation where a migrant has a family whose members are citizens of the receiving country and when he/she has been living in the territory of that country for a long time. The authorities must therefore assess whether the restriction of the right to family life would be proportionate to the achievement of the legitimate aim pursued.[footnoteRef:361] When a person has lived in the territory of a state for a certain period and has established his/her family life there, such person’s subsequent expulsion for economic reasons may amount to an infringement of the right to respect for family life.[footnoteRef:362]  [361:  See, e.g., Radovanović v. Austria, application no. 42703/98 (2004).]  [362:  See, e.g., Slivenko v. Latvia, application no. 48321/99 (2003). ] 


[bookmark: _Toc514242821]5) Deprivation of liberty and conditions of detention

A person may be deprived of liberty in order to ensure the enforcement of the measure of forcible removal, but this measure must be lawful and made after a careful examination of the necessity of deprivation of liberty in each case individually and should be a measure of last resort. A migrant who has been deprived of liberty must be informed of the legal and factual grounds for his deprivation of liberty in a language he/she understands, as well as on available remedies. He/she must have the right to legal counsel and medical doctor, as well as the right to inform the person of his/her choice about this measure. Conditions of detention must comply with relevant international standards. When the procedure of forcible removal is delayed, a person must be released because deprivation of liberty must be for the shortest appropriate period of time.

[bookmark: _Toc514242822]6) Avoidance of coercion 

The implementation of the removal measure must be such that it respects the dignity and safety of the individual and other passengers. Police officers who conduct removals must be specially trained to execute such a measure, with the minimum and only necessary and proportionate use of means of coercion, such as handcuffs, restraints, batons, and the like. They must have adequate information about the person in order to safely implement the measure, and they should also be able to communicate with the individual to be removed. Officials who are part of the escort should not wear masks, and upon request they should identify themselves, and at least one of them should be of the same sex as the individual to be removed. In order to reduce the use of force, the receiving state should cooperate with the returnee at all stages of the removal process and provide him/her information on all stages of the procedure, and give sufficient time to prepare for return, make the necessary contacts in the country of origin, and protect personal belongings, which will enable him/her to return with respect for dignity.

[bookmark: _Toc514242823] 7) Removal of vulnerable migrants

During the return process, the competent authority must take into account the specific situation of vulnerable migrants, the family and health status of the individual to be returned, as well as the best interests of the minor. Prior to making a decision to return an unaccompanied minor, the authorities must be aware that, according to international standards,  a minor should not be forcibly returned and  that he/she must be provided with the appropriate assistance of the guardian who shall take care of the respect for his or her best interests.

[bookmark: _Toc514242824]8) Non-discrimination principle

Whenever deciding on the deportation measure, assessment must be individual and not based on any personal characteristics. In this way, it may happen that citizens of a particular country are deported in a greater extent compared to citizens of other countries. Such a measure, if not objectively justified, constitutes a discriminatory act, based on the nationality of the individual.

[bookmark: _Toc514242825]9) Cooperation between authorities of two states

The receiving country and the country of origin should cooperate in order to execute the measure of forcible removal of the alien. They must comply with the restrictions imposed on the processing of personal data in relation to the reasons of the individual’s return. The country which applies removal is obliged to act with due care in the exchange of information, in order not to expose individual to a threat upon return. This obligation particularly applies to the treatment of information provided in the asylum procedure.

[bookmark: _Toc514242826] 10) Diplomatic guarantees

It is very important to understand that the assessment of risks to life and physical integrity of a person will be carried out irrespective of the diplomatic guarantees and assurances given by the country of origin.[footnoteRef:363] In the event of diplomatic assurances, the following conditions must be met: 1) it is necessary that the guarantees are given by the state that upholds its promises;[footnoteRef:364] 2) that the legal system of that country recognizes diplomatic guarantees as binding; 3) the state in question must, by its conduct and observance of the principle of the rule of law, show that it is capable and willing to provide guarantees; 4) the state must have mechanisms to monitor whether the guarantees are respected. [363:  Thus, in one case against Italy, the applicant was extradited to Tunisia after diplomatic assurances that he would not be subjected to torture or arbitrary detention. The European Court found that there has been a violation of a provision prohibiting torture because, apart of diplomatic guarantees, there are numerous international reports on regular and numerous cases of torture and ill-treatment meted out in Tunisia to persons suspected or found guilty of terrorism, See Ben Khemais v. Italy, application no. 246/07 (2009). ]  [364:  See, e.g., Einhorn v. France, ECtHR, App. No. 71555/01 (2001). ] 


[bookmark: _Toc514242827]11) Obligation of states to take back their own citizens 

The country of origin is obliged to take back its citizen without formalities, delays and obstacles, as well as to cooperate with the receiving country in determining migrant's nationality in order to allow his/her return. This state must refrain from applying sanctions against returnees because they had sought asylum, because they had committed a crime for which they were punished in accordance with the regulations where the crime was committed or because they had illegally entered or stayed in the territory of the receiving state.

[bookmark: _Toc514242828]12) Supervision of forcible removal

Each state should establish an effective system for the supervision of forcible removal. The execution of the measure should be fully documented, especially in relation to significant incidents that have occurred or the use of coercive means during the carrying out of the operation. Special attention should be given to the protection of medical data. If a returnee initiates a lawsuit because of ill-treatment during the operation, such allegations should be promptly investigated by conducting an effective and independent investigation. The new Law on Foreigners introduces for the first time oversight over the process of forcible removal, to be conducted by the Protector of Citizens, in accordance with his powers under the Law on the Protector of Citizens and the Law on Ratification of the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Punishments and Procedures.[footnoteRef:365] [365:  Draft Law on Foreigners, Art. 82. ] 


[bookmark: _Toc505443924][bookmark: _Toc514242829]9.4.3. Integration

In addition to voluntary or forced return, the stay of refugees in the territory of the receiving state and their integration are becoming one of the key issues for preserving the integrity of the personality and the development of a society. In this case, appropriate standards must be met:

1) Development of individual integration plans

The process of integration involves state and local authorities and all institutions in charge of certain areas, as well as non-governmental organizations. It is important that the role of each of them is clearly defined, and that they jointly participate in the development of an integration plan, paying special attention to vulnerable groups that need psychosocial assistance and support and recognising and building on migrant capacities.

 2)  Equal opportunities and non-discrimination

The principle of equality and non-discrimination must always be respected as the first priority principle. Discrimination occurs if the refugee is exposed to different treatment both in relation to his own nationals and refugees who have citizenship of other countries. Refugees from countries that are close to the social environment and culture of the receiving country will always be looked upon more favourably when seen as workers, tenants and the like. Therefore the state must develop mechanisms to protect individuals from discrimination, which exists in all areas of social life. States must in particular combat the hate speech that has been causing great harm to refugees in recent years, and can be the basis for hate crimes and discrimination.

3) Access to labour market

In order to achieve the integration of refugees, it is necessary to ensure their access to the labour market. In developed countries this will often not be a problem, but it can arise in underdeveloped markets, where there is a high unemployment rate among citizens of the receiving country. However, even then a good integration plan must be developed, with the analysis of labour market opportunities and needs for a specific workforce profile, and provide refugees re-training or advanced-training opportunities to enable them to find jobs.

 4) Access to education

Access to education is one of the basic rights that must be guaranteed primarily for children attending primary or secondary school. It entails enrolment in schools, in mixed classes, diploma nostrification, provision of accelerated language course to enable better school performance, provision of textbooks and other education materials, and protection of children from all forms of violence and discrimination.

5) Right to housing and social services

The right to housing is one of the basic rights that must be provided to an individual either in the form of the allocation of the appropriate housing unit, or by providing the appropriate monetary amount to pay the monthly rent. The facility that has been allocated must have adequate characteristics, i.e. it must be light enough, have adequate sanitary facilities, be spacious enough and must be close to institutions that are important for the integration of the individual (for example, near the school). A refugee must have access to social services not only because of social protection, but also for obtaining psychosocial assistance and support.

 6) The best interests of the child

Always and at all times, the best interests of the child must be assessed, especially in case of unaccompanied minor. It will always be in the best interest of a child to be integrated into the receiving state's society when parents in the country of origin are not for the option of family reunification, or possibly his/her resettlement to a third country.

7) Participation in public life

Once the refugees have been granted refuge protection, they have the right to participate in public life, which implies the formation of associations, the writing of petitions and other acts, as well as participation in the referendum or elections, when the conditions are met. It is very important that refugees are active and that their voices are heard in the society because this affects acceleration of their integration process, but also the sense of involvement in the society, and the confirmation of their own usefulness.

[bookmark: _Toc505443925][bookmark: _Toc514242830]9.4.4. Resettlement

Resettlement to a third country, as a last resort durable solution, also needs to meet the relevant standards:

[bookmark: _Toc514242831]1) Individual must be identified as a refugee

Exclusively individuals identified as refugees may be taken into consideration for a resettlement program. In this case, the individual goes through the process of determining refugee status based on the elements contained in the definition of refugee from the Convention Relating to the Status of Refugees. However, individuals who cannot qualify as refugees on the basis of the mentioned definition, will have this right, if they have fled from their country of origin and cannot return there because their lives, physical integrity or freedom have been threatened by generalized violence or events which have seriously disturbed public order.[footnoteRef:366] The related assessment includes a summary of specific needs, a credibility assessment, facts of the case, legal analysis, an assessment of whether any exclusion considerations are applicable, and a recommendation that a person can be recognized as a refugee. [366:  UNHCR Resettlement Handbook, UNHCR, 2011, p. 88. ] 


[bookmark: _Toc514242832]2) Transparent decision making process regarding resettlement

All decisions concerning resettlement must be made in a transparent manner, must be documented and it must be clear on the basis of which criteria the decision was made. This also implies that refugees shall be adequately informed about all stages of decision-making process, decisions and activities.

[bookmark: _Toc514242833]3) Data confidentiality

Although the process must be transparent, personal data are protected and cannot be disclosed unauthorized to other individuals or institutions. This applies in particular to information concerning asylum applications, family situations, medical data, and the like. All actors involved in the resettlement process must respect the principle of data confidentiality.

[bookmark: _Toc514242834]4) The best solution

In order to make a decision on resettlement, all other options must be considered beforehand and, based on clear criteria, it must be established that resettlement is the best solution for a specific individual.

[bookmark: _Toc514242835]5) Informing the refugees

During the entire resettlement process, it is important that the refugee be informed of all steps related to the preparation and submission of documents, the approximate duration of decision-making process, all changes concerning the decision-making on resettlement and the resettlement itself, that the decision shall be taken by the country that applied for the resettlement program, and that acceptance is not automatic, that they do not have the possibility to choose the country and the like.

[bookmark: _Toc514242836]6) Vulnerable groups of refugees

When making a decision on resettlement, special consideration will be given to the risks faced by the individuals, especially when those individuals are victims of torture, victims of gender-based violence, or victims of trafficking. Children refugees, especially unaccompanied children and those in need of family reunification are recognized as especially vulnerable. In regard to children, the best interests of the child must always be met. Patients, or individuals suffering from a disease for which they cannot get adequate treatment in the country of asylum, and especially HIV-positive refugees, are also recognized as especially vulnerable.
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